
OPTION AGREEMENT
THIS OPTION AGREEMENT is effective as of August __, 2008, by and between Al’s Records and Tapes, c/o Endeavor, 9601 Wilshire Blvd., Third Floor, Beverly Hills, CA 90210, Attn: Ariel Emanuel (“Producer”) and Aretha Franklin, c/o ICM, 10250 Constellation Blvd., Los Angeles, CA  90067, Attn: Rick Levy (“Artist”) and is based on the following facts:

A.  Artist permitted a film crew, directed by the late Sydney Pollack, to film her recording sessions for her record album entitled “Amazing Grace” and other related material (the “Materials”) for a motion picture that was unfinished (the “Original Picture”).

B.  Producer has advised Artist that Producer controls the rights to utilize the Materials for the purposes of completing the Original Picture, which may include both the Materials and additional materials.  The Original Picture, when completed by Producer, is referred to herein as the “New Picture”.

C.  Artist is willing to grant Producer the right to utilize her performance or appearance as embodied in the Materials, as well as in any additional materials that Producer may acquire for inclusion in the New Picture (“Additional Materials”), as part of the New Picture on the terms set forth herein.

Based on the foregoing facts (which comprise part of this Agreement), Producer and Artist hereby agree as follows:

1.
Option.  

(a)
For good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, including but not limited to, Producer’s commercially reasonable efforts to develop and raise financing for the New Picture, Artist hereby grants Producer the exclusive and irrevocable right and option (the “Option”) to acquire the exclusive rights (the “Rights”) in and to the Materials and the Additional Materials as set forth herein.   The term of the Option (“Option Period”) shall commence on the date hereof and shall terminate on the date six (6) months following execution of this Agreement by Artist unless the Option has been exercised as provided herein.   If at the end of the Option Period, Producer is engaged in bona fide negotiations with one or more financiers, the Option Period shall be extended for a period of time not to exceed forty-five (45) days within which to conclude such negotiations.   

(b)
During the Option Period, Producer may engage in development, financing, preproduction and marketing activities with respect to the New Picture.  Any materials created by or on behalf of Producer during the Option Period shall be Producer’s property, whether or not the Option is exercised.

2.
Exercise of Option.  Company may exercise the Option by payment to Artist of the sum of  One Million Dollars ($1,000,000) as follows:


(a)  
Five Hundred Thousand Dollars ($500,000) shall be payable prior to the expiration of the Option Period, as it may be extended, or on commencement of EDITING of the New Picture, if earlier; and


(b)
Five Hundred Thousand Dollars ($500,000) shall be payable upon the earlier of theatrical release of the New Picture, the date of initial television exhibition, or the date of home video release.  “Theatrical release” shall not include screenings at festivals or for sales purposes.

3.
Additional Compensation.  Artist shall be entitled to receive an amount equal to 50% of 100% of all gross receipts received by Producer from all sources of exhibition and exploitation of the New Picture, after Producer has recouped its direct costs of development, production and distribution of the New Picture.  In the event that Producer grants any “back end” profit participations to any third party, the amount of such participations shall be deducted “off the top”.  Producer shall account to Artist and pay to Artist her share of such additional compensation within thirty (30) days following the end of each calendar quarter in which Producer receives any such gross receipts following the initial release of the New Picture.  Artist shall have the right to audit Producer’s books and records in connection with such receipts and payments once per each twelve (12) month period.  Producer’s accounting statements shall become final and conclusive and not subject to legal action on the date twenty-four (24) months following the delivery of the applicable accounting statement to Artist, unless Artist has commenced legal proceedings prior to such date.

4.
Credit.  Producer shall accord Artist with credit on screen as the star performer of the New Picture, in a separate card in the main titles in first position with respect to any other performers.  Additionally, Producer shall accord Artist credit on screen in the form of  “Producer” on a separate card in either the main titles or end titles, in the same grouping of credits as all other “Producer” or “Produced by” credits.  Producer shall also accord Artist the foregoing credits in all paid advertisements under the control of Producer, subject to customary exclusions.  All other matters concerning credit shall be determined by Producer in its sole discretion.  No casual or inadvertent failure to accord any such credit or failure by third parties to accord such credit shall constitute a breach hereof by Producer, provided that Producer shall use commercially reasonable efforts to prospectively cure any such breach promptly following receipt of written notice thereof from Artist.

5.
Interviews with Artist.  If Producer desires to interview or shoot additional non-performance footage of Artist for incorporation in the New Picture, Artist shall participate in such interviews and/or shooting, at times and places subject to Artist’s professional availability.

6. 
Clearances.  If requested by Producer, Artist shall assist Producer in contacting family members, business associates and others whom Producer may wish to appear in the New Picture so that Producer may obtain the necessary rights.  Artist makes no representation or warranty that any third parties will agree to appear in the New Picture.

7.
Publicity.  If requested by Producer, Artist shall participate in a reasonable amount of interviews, publicity and promotional appearances before nonpaying audiences for the New Picture, subject to her professional availability.  If travel is required for any such appearances, Producer shall provide first class transportation, accommodations and reasonable expense reimbursement which shall be subject to the mutual approval of Artist and Producer.  As between the parties, all publicity and promotional activities related to the New Picture and the Property shall be under the sole control of Producer.  Artist shall not issue any publicity or promotional announcements concerning the New Picture, the Property, Producer or this Agreement, provided that following the initial public announcement of the production of the New Picture by Producer, Artist may make incidental mention of the New Picture in Artist’s promotional materials.   

8.
Consultation With Artist and Controls.  

(a) 
Producer shall meaningfully consult with Artist’s representatives regarding the sales and distribution agreements for the New Picture.

(b)
Producer shall meaningfully consult with Artist as to key production and creative decisions, including but not limited to the depiction of Artist and her family members (if any are depicted).  Additionally, Producer shall screen a rough cut of the New Picture for Artist and shall give good faith consideration to any creative notes that Artist may have.  The foregoing is subject to Artist making herself available within Producer’s reasonable production schedule, upon reasonable notice.  

(c)
In the event of a disagreement between the parties as to Artist’s consultations, Producer’s determinations shall control.  Subject to the foregoing, as between the parties, Producer shall have sole control over all creative, business, financial, sales and distribution matters with respect to the Property and the New Picture.  

(d)
Notwithstanding the foregoing, Producer shall not alter Artist’s performance in any way other than cutting for time or intercutting with other material.

9.
Grant of Rights.  If the Option is exercised, Artist hereby grants, sells and assigns to Producer, exclusively and irrevocably, in perpetuity and throughout the universe, all of the following (collectively, the “Property”):

(a)
All of Artist’s right, title and interest in and to the appearance by Artist in the Materials and the Additional Materials (if any) for the purpose of including same in the New Picture, including but not limited to Artist’s musical performances, interview segments and “behind the scenes” footage, and each and every element thereof, and any and all rights therein and thereto;  and

(b)
All contracts, agreements, assignments and instruments of every kind and character under which Artist may have heretofore acquired or may hereafter acquire any right, title and interest in or to the Picture (collectively, the “Underlying Agreements”), if any.  

10.
Exploitation of the Property.  If the Option is exercised, Producer shall have the right to exploit the Property hereunder in any and all media now known or hereafter devised in perpetuity including, without limitation, in all forms of television (including, without limitation, free, pay, cable, pay-per-view, video-on-demand, digital, satellite, subscription, and any other analogous delivery systems), Internet and all digital media systems, print publication, theatrical, non-theatrical, all forms of  home video devices including but not limited to DVD and Blu-Ray, computer and electronic media, wireless devices, and all ancillary and derivative rights of every kind, whether or not now known or invented; provided, however, that Artist reserves any and all audio-only soundtrack rights.

11.
Name and Likeness.  Producer shall have the right in perpetuity to use, and authorize others to use, Artist's image, voice and likeness and reproductions of Artist's image, voice and likeness in the New Picture and Artist's name and Artist's biographical data, in connection with the advertising, publicizing, promotion and exploitation of the New Picture and all ancillary and subsidiary rights therein (including, without limitation, in promotional films, with respect to both "behind-the-scenes" footage and interviews and excerpts from the New Picture,  recordings on home video devices and the packages thereof); provided, however, that Artist shall not be depicted as using, consuming or endorsing any product or service without Artist's prior written consent.  Producer shall also have the right to use film clips and excerpts from the New Picture involving Artist in all promotional materials relating to the New Picture.
12.
Representations and Warranties.  Artist represents, warrants and agrees that:  (a) Artist is free to enter into this Agreement and is not subject to any conflicting obligations which will prevent Artist from, or interfere with, the execution and performance of this Agreement, or which will or might conflict with or impair the complete enjoyment of the rights granted to Producer hereunder; (b) Artist has not sold, transferred, assigned, disposed of or otherwise encumbered any of Artist’s right, title or interest in and to any of the Property; (c) to the best of Artist’s knowledge, there are no liens or encumbrances on the Property and no claims have been made or litigation instituted or, to its knowledge, threatened with respect thereto; (d) Artist has duly performed all of her obligations, if any, contained in the Underlying Agreements prior to the date of execution hereof, including, but not limited to, all payment obligations thereunder, if any; and (e) Artist has not produced or authorized the production of any motion picture, television or dramatic presentation based on the Property other than the Picture.

13.
Indemnification.  

(a)
Artist shall indemnify, defend and hold harmless Producer, its officers, directors, members, employees, licensees, agents, representatives, successors and assigns from and against any and all damages, judgment, liabilities, costs, losses, fees and expenses (including reasonable outside attorneys’ fees and court costs) arising or resulting from any breach of any of Artist’s representations, warranties, or agreements contained herein. 

(b)
Producer shall indemnify, defend and hold harmless Artist, its officers, directors, members, employees, licensees, agents, representatives, successors and assigns from and against any and all damages, judgment, liabilities, costs, losses, fees and expenses (including reasonable outside attorneys’ fees and court costs) (collectively, “Claims”) arising or resulting from any breach of any of Producer’s representations, warranties, or agreements contained herein and/or any Claims arising or resulting from the production, distribution and exploitation of the Property and the New Picture which does not result from a breach of Artist’s representations, warranties or agreements contained herein.

14.
Remedies.  If Producer breaches (or allegedly breaches) this  Agreement, Artist will be limited to her remedy at law for damages, if any, and Artist hereby waives Artist’s right to any and all claims for rescission, termination, or any other kind of injunctive or equitable relief pertaining to the Property, the Picture, the New Picture or any rights therein.  Producer’s remedies in the event of any breach of this Assignment Agreement shall be cumulative and the exercise of one shall not preclude the exercise of any other remedy.  Artist acknowledges and agrees that the rights and privileges granted and agreed to be granted to Producer hereunder are of a special, unique, unusual, extraordinary and intellectual character, making them difficult to replace and giving them a peculiar value, the loss of which cannot be reasonably compensated in damages in an action at law and that Artist’s breach of any provision hereof will cause Producer irreparable damage; therefore, Producer shall be entitled as a matter of right, at its election, to enforce this Agreement and all of the provisions hereof by injunction or other equitable relief.  

15.
Notices and Payments.  All notices which Producer is required or may desire to serve upon Artist  in connection with this Agreement may be served by delivery to Artist in writing by air courier, electronic mail or facsimile to:

ICM
10250 Constellation Blvd.
Los Angeles, CA  90067
Attn: Rick Levy 
Email:  
Facsimile:

Payments due to Artist shall be delivered to the above address.  Artist may change the address for delivery of notices and payments to Artist by written notice to Producer.

All notices which Artist is required or may desire to serve upon Producer may be served by delivery to Company in writing by air courier, electronic mail or facsimile to:

Endeavor
9601 Wilshire Blvd., Third Floor
Beverly Hills, CA 90210
Attn: Ariel Emanuel 
Email:  aemanuel@endeavorla.com
Facsimile:

With a copies to:




Greenberg Traurig LLP




2450 Colorado Ave., Suite 400E




Santa Monica, CA  90404




Attn:  Steven Katleman




Email:  katlemans@gtlaw.com




Facsimile No:  (310) 586-0276

Company may change the addresses for delivery of notices and payments to Company by written notice.  

The date two (2) business days after transmission of any notice hereunder by overnight air courier or the date such notice is sent by email or facsimile (with written confirmation of complete delivery), as the case may be, shall be deemed the date of service of such notice.  If the date by which any such notice is to be made occurs on a Saturday, Sunday, national holiday or a day on which the business operations of the party serving the notice are not open for a full business day (“Closed Day”), then such date shall be extended without notice until the end of business on the first day thereafter which is not a Saturday, Sunday, national holiday or Closed Day.

16.
Assignment.  Producer shall have the unrestricted and unlimited right to sell, assign or otherwise dispose of this Agreement, and/or any or all of the rights granted hereunder, in whole or in part.  Artist shall have no right to assign this Agreement without the prior written consent of Producer (which consent may be withheld in Producer’s sole discretion), and any attempted assignment without such consent shall be void. 

17.
Miscellaneous.  This Agreement shall be governed by the laws of the State of California (exclusive of its conflict of laws provisions) applicable to agreements executed and to be wholly performed therein; and the parties hereto hereby submit to the exclusive jurisdiction of the courts located in Los Angeles County, California.  This Agreement shall not be modified except by a written document executed by both parties hereto.  This Agreement may be executed in any number of counterparts, by manual or facsimile signatures, each of which will be an original, but all of which together will constitute one and the same agreement.  The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or enforceability of any other provision of this Agreement, all of which shall remain in full force and effect.

In Witness Whereof, the parties executed this Assignment Agreement effective as of the day and year first above written.

AL’S RECORDS AND TAPES



By:__________________________


_____________________________

Its Authorized Signatory



ARETHA FRANKLIN

LA 127,514,340v3 
1
2
LA 127,514,340v3 

