
DISTRIBUTION AGREEMENT
DISTRIBUTION AGREEMENT

“AMAZING GRACE”

	This distribution agreement (this distribution agreement, together with all Exhibits and Schedules attached hereto, being collectively referred to as the “Agreement”) is executed as of the date of signature of the latest of the parties to sign it, as indicated on  the signature page hereof (the “Date Hereof”), but it shall not be effective until the later of the Date Hereof and the date of full execution of the Franklin Agreement (as defined in the Recitals below) (such later date, the “Effective Date” hereof), by and between Al’s Records and Tapes, Inc. (“Al’s”), a ____________ corporation and Alan Elliott (“Elliott”), a natural person (Al’s and Elliott, individually and collectively, “Grantor”), located c/o Todd Musburger, Esq., ___________________________________, and Concord Music Group, Inc. (“CONCORD”), located at 100 N. Crescent Dr., Beverly Hills, CA 90210, with respect to the grant to CONCORD of all distribution rights in and to the Film (as defined in Paragraph 1 below).  All capitalized terms used but not defined herein or in an Exhibit or Schedule hereto shall have the meaning ascribed to them in the Franklin Agreement.

										RECITALS

	WHEREAS, CONCORD, Al’s and Elliott (herein individually a “party” and collectively the “parties”) intend to enter into, promptly following the execution hereof, an agreement (the “Franklin Agreement,” a copy of which, when executed, shall be attached as Exhibit 1 hereto) between CONCORD, Al’s and Elliott, collectively, as “Producer” therein, on the one hand, and Aretha Franklin (“Franklin” therein and herein) and Crown Productions, Inc. (“Lender” therein and herein) (Franklin and Lender, collectively, therein and herein, the “Franklin Parties”), whereby the Franklin Parties grant to Producer all rights with respect to the name, likeness, voice and other identification of Franklin and the results and proceeds of the services and performances of Franklin as are necessary to be granted by the Franklin Parties in order that  Producer be entitled to exhibit and otherwise exploit the Film (as hereinbelow defined) in any and all media via any and all methods of exploitation now or hereafter known, or to refrain therefrom; and

	WHEREAS, it is the intent of the parties that the effectiveness of this Agreement be conditioned upon the effectiveness of the Franklin Agreement, and vice versa,

	NOW, THEREFOR, in consideration of the covenants and conditions set forth herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, but subject to the effectiveness of the Franklin Agreement, the parties hereto agree as follows:

[bookmark: OLE_LINK9][bookmark: OLE_LINK10]1.	FILM:  The “Film” shall mean that certain concert documentary motion Film presently entitled “Amazing Grace” and any and all versions thereof (including, without limitation, dubbed, translated, narrated and/or subtitled versions), filmed by Sydney Pollack (“Pollack”) and featuring Aretha Franklin (“Franklin”).

[bookmark: OLE_LINK62][bookmark: OLE_LINK3]2.	TERRITORY:  The “Territory” shall mean the Universe.  

3.	RIGHTS:  

	3.1	Rights Granted to CONCORD:  Grantor hereby sells, grants, sets over and assigns to CONCORD all distribution rights of each and every kind, nature and character whatsoever in and to the Film and all elements thereof (including, without limitation, all Theatrical Rights, Non-Theatrical Rights, Free TV Rights, Pay TV Rights, Video Rights, Internet Rights and Ancillary Rights (as such rights are defined in the International Film & Television Alliance (“IFTA”) Schedule of Definitions, a copy of which is attached as Exhibit 2 and incorporated herein by this reference), exclusively, in the Territory and during the Term (as defined below), under copyright and otherwise (but expressly excluding the copyright in and to the Film, which is not being transferred by Grantor), including, without limitation, the exclusive right to reproduce, distribute, display, exhibit, promote, market, advertise, broadcast, sell, rent, give-away, sub-distribute and otherwise exploit the Film, and license or otherwise authorize others to do so, in all media whether now known or hereafter devised, in any and all languages (provided, however, that CONCORD shall not have the right to re-record any songs so as to dub the singing voice of Franklin, it being agreed that CONCORD and its licensees and designees shall have the right to dub Franklin’s voice when she is speaking only) and versions, and through any and all means, methods, and manners of exhibition, distribution and exploitation, whether now known or existing or hereafter devised or invented  (collectively, the “Rights”).  

	3.2		Notwithstanding the foregoing, the Rights expressly exclude Soundtrack Rights (i.e., the right to distribute any sound recordings from the Film, whether as an album, as a “single” or otherwise).  

4.	TERM:  The “Term” of this Agreement shall commence as of the Effective Date and shall terminate seven (7) years from CONCORD's initial commercial release of the Film in the U.S., plus an additional six (6) month non-exclusive sell-off period.   Notwithstanding the foregoing, CONCORD shall also have (a) a right of first negotiation (for a period of thirty (30) days commencing on Grantor’s receipt of CONCORD’s written notice, sent no sooner than one (1) year and no later than four (4) months prior to the scheduled expiration of the Term of its intent to commence such negotiations) to obtain from Grantor an extension of the Term and, if such negotiations do not result in an agreement to extend the Term, (b) a right of  first refusal to accept an extension or renewal of the Term from Grantor on the same material financial terms of any third party offer that Grantor is willing to accept and whose material financial terms are equal to or less than One Hundred Ten Percent (110%) of those of CONCORD’s final offer made to Grantor in such first negotiation period), such right continuing for a period of ten (10) Business Days commencing on CONCORD’s receipt of Grantor’s written notice setting forth the material financial terms of any such third party offer Grantor is prepared to accept. 

5.	PAYMENTS TO FRANKLIN, GRANTOR AND THIRD PARTY PARTICIPANTS:  In consideration of the full and complete performance by Grantor of all obligations to be performed by Grantor hereunder and in consideration of the rights granted by Grantor hereunder having vested in CONCORD free and clear of any third party claims, CONCORD shall make, or cause to be made, the following payments, which payments shall be inclusive of all sums to be retained by CONCORD out of the Net Worldwide Receipts in respect of the Film and all sums payable by CONCORD or on its behalf to Grantor, the Franklin Parties and any and all other third parties mutually agreed by the parties hereto to have rights to share in the revenues derived from the Film (collectively, “Contingent Revenue Participants”):     

	5.1		Guaranteed Payments to Franklin:  CONCORD agrees to pay the Franklin Parties, as and when due, the Advance(s) payable under the Franklin Agreement, which shall be a Cost in computing Net Profits of the Film.  

	5.2		Interview Costs:	CONCORD agrees to pay the direct, out-of-pocket costs of Grantor’s production of the Interview, all costs of mutually-approved promotional appearances by Franklin, and the costs of any mutually-approved interviews produced by Grantor with other participants in the Concerts, e.g., Alexander Hamilton, Bernard Purdie and Chuck Rainey, up to an aggregate amount of One Hundred Thousand Dollars ($100,000).  The amount so paid by CONCORD shall also be a Cost in computing Net Profits of the Film.  



	5.3		Contingent Payments to Grantor, the Franklin Parties and Other Contingent Revenue Participants:  	If and to the extent that CONCORD derives sufficient Net Profits from the exploitation of the Film, it being agreed that, as between CONCORD and Grantor, all gross revenues derived from the exploitation of the Film shall be paid to CONCORD or its designee, e.g. a collection account manager (“CAM”), CONCORD shall pay out, or cause its such designee to pay out on CONCORD’s behalf, the amounts described in Schedule 1 (entitled Contingent Payments to Franklin, Grantor and Other Contingent Revenue Participants) attached hereto and incorporated by reference herein of the Net Worldwide Receipts to the Contingent Revenue Participants described therein in the shares and in the order of priority set forth  in such Schedule 1. 

[bookmark: OLE_LINK11][bookmark: OLE_LINK12]6.	ACCOUNTINGS AND AUDIT RIGHTS:  

	
	6.1	Net Profit Statements:  Following the initial commercial exploitation by CONCORD of the rights to the Film granted under this Agreement, CONCORD shall render, or cause its designee to render, to Grantor and the other mutually-agreed Net Profits participants statements of Net Profits in reasonable detail on a calendar quarterly basis for two (2) years, then semi-annually for three (3) years, then annually for the remainder of the Term and the sell-off period.  Such statements and any payments shown thereby to be due shall be delivered within ninety (90) days after the close of each reporting period.  No statement shall be required for any period during which there are no additional Net Worldwide Receipts.   In the event that no payments are due Grantor hereunder for a period of two (2) consecutive years, then CONCORD shall have no obligation to render any further statement hereunder until such time as a payment is owed to Grantor hereunder.  Notwithstanding the foregoing, Grantor shall be entitled to request (which request shall be made, if at all, in writing) and receive a single reporting statement in any accounting year in which CONCORD is not otherwise required to deliver a reporting statement (each, a “Requested Reporting Statement”).  Each Requested Reporting Statement shall be delivered within ninety (90) days of the close of the quarter in which the written request for such Requested Reporting Statement is received by CONCORD.    

	6.2	Audit Rights:  Grantor shall have the right to have a certified public accountant of its choice audit CONCORD's books and records with respect to the Film once per year (and only once with respect to any particular records and/or statements) at Grantor's sole cost and expense. Such audit shall take place in CONCORD's principal place of business during normal business hours and shall not unreasonably interfere with CONCORD's course of business.  CONCORD shall accommodate any such audit requests to the extent of its available resources and pursuant to its customary procedures.  All notices, statements and payments made pursuant to the Agreement shall be deemed valid and binding on Grantor and shall not be subject to dispute or audit unless disputed in writing within twenty-four (24) months after first issued.  Grantor’s right to examine CONCORD’s records is limited to the Film, and Grantor shall not have any right to examine records relating to CONCORD’s business generally or with respect to any other motion picture or other project for purposes of comparison or otherwise.  

7.	PRODUCTION AND POST-PRODUCTION OF ADDITIONAL MATERIAL:  

	7.1		Grantor shall conduct the Interview and any interviews agreed by the parties to be conducted with respect to interviewees other than Franklin, e.g., Alexander Hamilton, Bernard Purdie and Chuck Rainey (the “Other Interviews”), produce the Interview Footage and the footage of any such Other Interviews (“Other Interview Footage”) and edit the Interview Footage and Other Interview Footage into the Film, all in accordance with a budget to be submitted by Grantor for CONCORD’s approval, which shall not be unreasonably  withheld,  provided that the total cost of  same, together with  the costs of any mutually approved promotional appearances by Franklin (the “Promo Appearances”), shall not exceed One Hundred Thousand Dollars ($100,000).  If the aggregate costs of the Interview, the Other Interviews (if any) and the Promo Appearances shall exceed One Hundred Thousand Dollars ($100,000), such excess costs shall be paid by (a) 50% by CONCORD and 50% by Al’s and Elliott, to the extent such excess costs were mutually approved, or, to the extent they were not mutually approved, (b) by the party which incurred the cost.

	7.2.	The Interview Footage and Other Interview Footage to be edited into the Film, the editing thereof and its placement in the Film shall be subject to CONCORD’s approval, which shall not be unreasonably withheld.  The foregoing shall not be construed to be in limitation of CONCORD’S rights in the Film, as set forth elsewhere herein, including, without limitation, in Paragraph 3 above and Paragraph 9.4 below.

8.	DELIVERY:
  
	8.1	Delivery Date:  Grantor shall deliver, at Grantor’s sole cost and expense, all Initial Delivery Materials (as such term is set forth in the Delivery Schedule) to CONCORD on or before that date which is thirty (30) calendar days immediately following the Effective Date hereof (the “Initial Delivery Date”) and all Delivery Materials set forth in the Delivery Schedule that are required to constitute complete delivery on or before that date which is sixty (60) calendar days immediately following the Effective Date hereof (the “Complete Delivery Date”).  The Initial Delivery Date and the Complete Delivery Date shall be individually and collectively referred to herein as the “Delivery Date”. The Film shall be delivered to CONCORD in a form capable of being judged to receive a rating by the M.P.A.A. that is no more restrictive than “PG-13” without any editing being required to achieve such rating.  Without limitation of those requirements set forth in the Delivery Schedule, all documents required to be delivered to CONCORD pursuant to the Delivery Schedule shall be delivered in the English language.  	Comment by Larry Blake: Did Alan get a copy of this Delivery Schedule (Exhibit C to the Lionsgate acquisition agreement)?  If so, that would be useful to use as the basis for a delivery schedule and list of delivery materials.

[bookmark: OLE_LINK18][bookmark: OLE_LINK19]	8.2	Review and Cure Periods:  If any of the Delivery Materials is incomplete or fails to meet CONCORD’s technical requirements (it being acknowledged that the Film was originally filmed in 1972 on 16mm but that all film and audit tracks have been completely remastered), CONCORD shall notify Grantor in writing specifying the defects in the Delivery Materials (the “Defect Notice”).  Such Defect Notice shall be delivered within forty-five (45) days of CONCORD’s receipt of all Initial Delivery Materials or all Delivery Materials that are required to constitute complete delivery (as applicable) pursuant to the Delivery Schedule; provided, however, that if any licensee or prospective licensee of CONCORD notifies CONCORD of any defects in the Delivery Materials insofar as such licensee’s customary delivery requirements are concerned, then Grantor shall be required to remedy them notwithstanding that notice is not given to Grantor within the 45 day period described above.  Grantor shall have fifteen (15) days from its receipt of the Defect Notice in which to cure the defects set forth therein (the “Delivery Cure Period”).  If Grantor fails to cure the defects set forth in the Defect Notice prior to the expiration of the Delivery Cure Period, then, without limitation to CONCORD’s other available rights and remedies, CONCORD shall have the option in its sole discretion to secure acceptable replacement materials and deduct the costs thereof from any and all monies otherwise payable to Grantor pursuant to this Agreement.  

9.	DISTRIBUTION AND EXPLOITATION:  
	
	9.1	Exploitation Decisions: CONCORD shall meaningfully consult with Grantor with respect to CONCORD’s or its licensees’ key art/one sheets, trailers, and other promotional materials in connection with the initial commercial release of the Film in the U.S.  Except as otherwise expressly set forth in this Agreement, CONCORD shall have complete, exclusive and unqualified discretion and control as to the time, manner and terms of distribution, exhibition and exploitation of the Film in any and all media throughout the Territory, separately or in connection with other motion pictures, in accordance with such policies, terms and conditions and through such licensees and designees as CONCORD in its sole business judgment may determine proper or expedient, and the decision of CONCORD in all such matters shall be binding and conclusive upon Grantor.  CONCORD may distribute the Film or withhold or withdraw the Film from distribution or limit or alter the Film’s distribution at its sole discretion.  In this regard, Grantor acknowledges and agrees that CONCORD shall not have any obligation to ever distribute, market, advertise, promote and/or exploit the Film in any manner or fashion, or to expend any monies to market, advertise and/or promote the Film, or in connection with CONCORD’s distribution and/or exploitation of the Film.  
 
	9.2	[Obligations to Time, Inc.; Essence Festival:  Grantor represents and warrants to CONCORD that Grantor has entered into an agreement (the “Time Agreement”) with Time, Inc. (“Time”) concerning the Film, which Time Agreement requires all of the following (collectively, the “Time Conditions”): (i) that Time be accorded an on-screen  presentation credit on the Film substantially in the form of [Please Provide] (the “Time Credit”), which Grantor further represents and warrants shall not adversely impact the terms of CONCORD’s Presentation Credit (and, if applicable, Codeblack’s presentation credit) pursuant to Paragraph 12 below, (ii) that Grantor shall cause the Film to appear at the 2016 Essence Festival in the U.S., it being acknowledged and agreed that as between CONCORD and Grantor, Grantor shall be solely responsible for any costs and logistics in connection therewith, and (iii) that the first full trailer for the initial theatrical release of the Film in the U.S. will premiere on the Time website for an exclusive twenty-four (24) hour period, with the decision of when to launch such trailer being determined by CONCORD in its sole discretion.  A copy of the Time Agreement is attached hereto and incorporated herein by this reference as [Exhibit 5.]  	Comment by Larry Blake: Alan, Todd:  Is the Time Agreement still in effect?  

If so, Has it been amended?   

Is there anything in it that needs to be addressed in the Franklin Agreement (or this one)?	Comment by Larry Blake: Alan:  This didn’t happen, right?
If not, was that failure excused by Time, Inc., or has the obligation been deferred to the 2017 Essence Festival?	Comment by Larry Blake: Is this requirement still applicable?	Comment by Larry Blake: If this is still in effect, please provide a copy, including all amendments, if any.


	9.3	Statements Concerning Pollack:  CONCORD hereby acknowledges and agrees that it shall not, in any marketing, advertising, promotional or publicity piece, make any statements that Pollack is the director of the Film; provided that CONCORD shall be entitled to make public statements in such materials which accurately depict Pollack’s involvement with the Film, including, but not limited to, statements identifying Pollack as the person who filmed the concert and other footage comprising the Film (including, without limitation, those talking points identified in [Exhibit 6] (the “Pollack Talking Points”, which are pre-approved), which is attached hereto and incorporated herein by this reference.  	Comment by Larry Blake: Alan:  Do we have these?  

If so, do we want to incorporate them?

	9.4	Cutting and Access Rights:  CONCORD shall have the right to, and to authorize licensees of the Film to: (a) make Special Versions of the Film (e.g., closed captioned, dubbed and subtitled versions; provided, however, that CONCORD shall not have the right to re-record any songs so as to dub the singing voice of Franklin, it being agreed that CONCORD and its licensees shall have the right to dub Franklin’s voice when she is speaking only); and (b) cut, edit, add to, delete from, subtract from, arrange, rearrange and revise the Film for distribution thereof within the Territory, in any manner CONCORD may determine in the exercise of its good faith business judgment. CONCORD shall meaningfully consult with Grantor with respect to any editing of the Film CONCORD (as opposed to its licensees) intends to perform in connection with the initial commercial release of the Film in the U.S..   Grantor represents and warrants that the title of the Film is fully cleared for CONCORD’s and its licensees’ exploitation of all Rights granted to CONCORD in and to the Film throughout the Territory.  Subject to the foregoing, CONCORD shall not change the title of the Film in the U.S., Canada or the United Kingdom without Grantor’s prior, written approval (such approval not to be unreasonably withheld or delayed and to be deemed given if not denied in writing within five (5) business days of Grantor’s receipt of CONCORD’s written request for such approval.  If the title of the Film is not fully cleared as set forth herein, then, without limitation of CONCORD’s other rights and remedies, CONCORD shall have the right to change the title of the Film without any obligation to seek or obtain the approval of any party.  In addition, CONCORD and its licensees shall have the right to change the title of the Film for exploitation of thereof in any and all parts of the Foreign Territory (without any obligation to seek approval), including, without limitation, the right to translate the title of the Film into the local languages of the Territory. 

	9.5	Initial Press Release:  The initial press release announcing this Agreement and/or the Franklin Agreement shall be subject to the prior, written approval of Grantor and Franklin, it being acknowledged that time is of the essence when rendering such approvals.

	9.6	Franklin Agreement:  The effectiveness of this Agreement is conditioned upon the effectiveness of the Franklin Agreement, and vice versa (such condition, the “Effectiveness Condition”).   
  
10.	RESIDUALS & THIRD PARTY PARTICIPATIONS: Grantor represents and warrants that CONCORD shall not be required to pay any third party participations, deferments, bonuses, residuals (including, but not limited to, DGA residuals) or other additional or supplemental payments by reason of the distribution or other exploitation of the Film in the Territory other than those obligations that CONCORD has specifically agreed herein to pay, including, without limitation, those contingent obligations expressly described in the Waterfall in Paragraph 5.3 above.
[bookmark: OLE_LINK17]   
11.	CREDITS:  Subject only to (a) Grantor's third party contractual restrictions (all of which must be customary according to industry standards), (b) Grantor’s credit and/or (c) any guild restrictions, in each case of which Grantor has informed CONCORD in writing prior to the execution of this Agreement are applicable to the Film, CONCORD and its licensees may, in its and their sole discretion, determine and arrange the placing and size of credits in marketing, advertising, promotional and publicity materials, including, but not limited to, credits above  the artwork title.  CONCORD or a corporate affiliate of its choosing shall be accorded a credit in the main titles of the Film and in the billing block portion of all paid ads, wherever corporate presentation credits (e.g., to Time, Inc.) appear, which shall read [Presented by …] “In Association With” [CONCORD or its designated corporate affiliate], and CONCORD shall have the right, in its discretion, to have its such credit be shared with White Horse Pictures.  Scott Pascucci and Nigel Sinclair shall each be accorded Executive Producer credits in the Film and in paid ads in such position as Executive Producer credits are customarily placed.  CONCORD shall have approval of any other Executive Producer credits to be accorded.  The Film shall be delivered to CONCORD with not more than one (1) animated Grantor’s logo appearing on screen (“Grantor’s Logo”), which shall appear, if at all, prior to the commencement of the main title sequence of the Film and shall not exceed three (3) seconds in duration.  CONCORD shall have the right to add its animated logo on screen prior to the commencement of the Film, as well as the logo(s) of any and all third parties with whom CONCORD contracts in connection with the Film, including, but not limited to, distributors and licensees.  Without limiting the foregoing, CONCORD and any third party with whom CONCORD contracts in connection with the Film shall each have the right to place its animated, static and/or “bug” logo (as applicable) in the end crawl of the Film, after the Film and/or on any and all advertising, marketing, promotional, publicity, packaging and other materials in connection with the Film in the Territory. It is of the essence of this Agreement that Grantor deliver written notice of all contractual credit, name and likeness obligations and restrictions and all contractual third party approval and consultation rights to CONCORD on or before the Initial Delivery Date.  Without limiting the foregoing, in the event that any agreement in connection with the Film contains a credit, name and/or likeness provision or approval or consultation rights which is unexecuted as of such Initial Delivery Date, then: (a) Grantor shall deliver the most recent draft of such agreement to CONCORD and CONCORD shall have the right to rely thereon; and (b) any and all contractual credit, name and likeness obligations and restrictions and approval and consultation rights negotiated after such Initial Delivery Date must be approved by CONCORD in writing prior to Grantor entering into any agreement with respect thereto.  CONCORD shall not remove any credit or copyright notice appearing on screen as the Film is delivered to CONCORD except as follows: (i) to comply with a court order or the order of an arbitrator or mediator, (ii) as required in settlement of a dispute, (iii) as required by law and/or (iv) to make such credits, logos and copyright notice consistent with the terms of this Agreement. No casual or inadvertent failure by CONCORD or any third party to comply with any credit, name or likeness obligation or restriction, or to comply with any approval or consultation right, shall be deemed a breach of this Agreement, provided CONCORD (or such third party) takes commercially reasonable steps to cure such failure on a prospective basis commencing on CONCORD's (or such third party’s) receipt of written notice thereof.  

12.	HOLDBACKS: The Film shall not be previewed or otherwise exhibited in the Territory without CONCORD's prior, written approval.  The Film shall not be exhibited at any film festival within the Territory without CONCORD's prior written approval.  

13.  REPRESENTATIONS & WARRANTIES:

[bookmark: MARTIN]	13.1	Grantor’s Representations and Warranties:  Grantor represents, warrants and covenants as of the date hereof and also upon delivery of the Film that: (i) Al’s is duly organized, validly existing and in good standing under the laws of its jurisdiction, (ii) Grantor has all requisite power and authority to own and operate its properties, to carry on its businesses as now conducted and proposed to be conducted, to enter into this Agreement and to carry out the transactions contemplated hereby,(iii) this Agreement has been duly authorized and when executed and delivered will be the legally valid and binding obligation of Grantor, subject only to the execution and delivery of the Franklin Agreement; (iv) Grantor is the sole and absolute owner of, and has the absolute right to grant or vest in CONCORD, all rights, licenses and privileges granted to or vested in CONCORD under this Agreement, subject only to the execution and delivery of the Franklin Agreement, and that neither Grantor nor CONCORD shall be required to obtain the approval of any third party in order to permit the exploitation of the Film in any part of the Territory, subject only to the execution and delivery of the Franklin Agreement; (v) There are not, and will not be, outstanding at any time during the Term hereof any liens, claims, charges, encumbrances, restrictions, agreements, commitments or arrangements whatsoever with any person or entity, including, without limitation, any guild (e.g., WGA, DGA, and SAG) liens or residuals, or any obligation (past, present or future), or any breaches of any contract, license or agreement that in any way can or will interfere with, impair, abrogate, increase the expense and/or time necessary to, or adversely or otherwise affect CONCORD’s enjoyment or use of any of the rights granted to CONCORD under this Agreement, (vi) Neither the Film, nor any part thereof, nor any materials contained therein or synchronized therewith, nor the title thereof, nor the exercise of any right, license or privilege granted to CONCORD hereunder, violates or will violate, or infringes or will infringe, any trademark, trade name, service mark, patent, copyright (whether common law or statutory), or the literary, dramatic, musical, artistic, personal, private, civil, "droit moral" or property right or rights of privacy or any other right of any person or entity whatsoever, or unfairly competes with or slanders or libels (or constitutes a trade disparagement of) any person or entity whatsoever, (vii) The rights granted to CONCORD under this Agreement have not been previously granted, licensed, sold, assigned, transferred, conveyed or exploited by any person or entity and Grantor shall not, or authorize another to, sell, assign, transfer, or convey to any person or entity any right, title or interest in and/or to the Film or any part thereof or in and/or to the dramatic or literary material upon which the Film is based, which is adverse to, or otherwise in derogation of, the rights granted to CONCORD; (viii) The Film is, or when delivered shall be, completely finished, fully edited and titled and fully synchronized with language, dialogue, sound and music, recorded with sound equipment pursuant to valid licenses, and in all respects ready and of a first-class technical quality adequate for general release in all respective media in the Territory; (ix) There are no credit, name or likeness obligations or restrictions or approval or consultation rights applicable to the Film of which CONCORD has not been made aware in writing on or before the Initial Delivery Date, (x) CONCORD shall have the right, but not the obligation, to utilize the approved likeness of Franklin (a selection of pre-approved likenesses of Franklin as set further forth in the Delivery Schedule being a material obligation of Grantor and is a condition precedent to Initial Delivery being deemed complete) and name of Franklin in the artwork, on packaging, in trailers and in all other marketing, advertising, publicity and promotional materials for the Film, (xi) Except as otherwise expressly set forth herein, as between CONCORD and Grantor, all costs necessary for the satisfactory delivery of the Film to CONCORD (including, but not limited to, the costs of producing and completing the Film) have been fully paid or discharged, or shall be fully paid or discharged, by Grantor for the Film; (xii) There is no litigation, arbitration, claim, demand, or investigation (each, an “Adverse Proceeding”) pending or threatened with respect to the Film, or the literary, dramatic or musical material upon which the Film is based or which is contained therein, or concerning the physical properties thereof, except solely any claims of the estate or heirs of Sydney Pollack, which Grantor represents and warrants are and will be throughout the Term covered by a valid and binding customary errors and omissions insurance policy, of which CONCORD, its distributors and licensees shall be additional insureds, with limits of no less than _____________________ combined/single limit, with no deductible in excess of $25,000 and without any exclusion of such claims; (xiii) Grantor has secured, or by the Initial Delivery Date shall have secured, and shall for the duration of this Agreement maintain, all clearances (including, without limitation, all music rights and music clearances) necessary for CONCORD to use and enjoy all rights granted to CONCORD in and to the Film throughout the Territory for the duration of the Term and that no supplemental or additional use payments shall be required with respect to the exploitation of the Film (or any portion or element thereof, including, without limitation, the music contained therein) and/or any use or exploitation of any item of marketing, advertising, promotion or publicity of the Film which contains the music as embodied in the Film (including both “in-context” and “out-of-context” uses thereof); (xiv) The copyright in the Film and the literary, dramatic and musical material upon which it is based or which is contained in the Film, shall be valid and subsisting during the Term throughout the Territory, and no part of any thereof is in the public domain; (xv) Grantor is not the recipient of any equity or funding from the Canada Media Fund in respect of the Film; and (xvi) Grantor (which for this purpose shall include, without limitation, its owners, employees, directors, officers, agents and others persons, firms and entities working for or on its behalf) represents and warrants that it has not and shall not, directly or indirectly, pay, offer, provide, promise or give, or authorize another to pay, offer, provide, promise or give, any form of consideration, including, but not limited to, money or any other thing of value, to any employee, officer, agent or official (or any person acting in an official capacity for or on behalf of such employee, officer, agent or official) of any government  department or agency, or any political party (or candidate for political office), state-owned or administered entity, public international organization, or any enterprise, company or partnership owned or controlled, in whole or in part, by any government or government official, for the purpose of influencing any action, omission or decision or for the purpose of obtaining, retaining or directing any such business or to otherwise obtain an improper advantage or in relation to or any matter covered by this Agreement.	Comment by Larry Blake: Alan:  Are we expecting just to make stills of Franklin from the documentary footage or whatever publicity or promo photos were done in 1972?

Or are we expecting Franklin to deliver or approve recent photos to use? 	Comment by Larry Blake: Alan, Todd:  I assume that among the Delivery Materials listed in the Lionsgate schedule was an E&O policy. Assuming we have that delivery schedule, let’s look at that for the policy requirements.

	13.2		CONCORD’s Representations & Warranties:  CONCORD represents and warrants that: (i) CONCORD is duly organized, validly existing and in good standing under the laws of its jurisdiction, (ii) CONCORD has all requisite power and authority to own and operate its properties, to carry on its businesses as now conducted and proposed to be conducted, to enter into this Agreement and to carry out the transactions contemplated hereby, (iii) this Agreement has been duly authorized and when executed and delivered will be the legally valid and binding obligation of CONCORD; and (iv) The execution, delivery and performance by CONCORD and the consummation of the transactions contemplated by this Agreement do not and shall not violate any provision of law applicable to CONCORD, or any order, judgment or decree of any court or other governmental agency binding on CONCORD or any agreement to which CONCORD is bound and which is material to CONCORD and its operations.

14.	INDEMNITIEES:

	14.1	Grantor’s Indemnity:  Grantor shall indemnify, defend and hold harmless CONCORD, its parent, subsidiaries, affiliates, assignees, licensees, sublicensees, distributors, sub-distributors and dealers, and the directors, officers, agents, attorneys, consultants and representatives of each of the foregoing (collectively, the “CONCORD Indemnitees”) from and against any and all third party claims, costs, liabilities, obligations, judgments and/or damages (including reasonable attorneys’ fees), relating to or arising out of or incurred for the purpose of avoiding any suit, claim, proceeding or demand or the settlement thereof, which may be brought against any of the CONCORD Indemnitees by reason of the actual or proposed production of the Film, or the use or disposition of the rights granted herein, or in connection with the breach or alleged breach of any of the warranties, representations or obligations made by Grantor, unless resulting from a breach of this Agreement by CONCORD or any claim for which CONCORD must indemnify Grantor pursuant to Paragraph 14.2 below.  Upon written notice from CONCORD of any such suit, claim, proceeding, demand or cause of action being advanced or commenced, Grantor shall adjust, settle or defend the same at Grantor’s sole cost, provided, however, that in no event shall Grantor settle any such suit, claim, proceeding, demand or cause of action in derogation of any of CONCORD’s rights.  Notwithstanding the foregoing, CONCORD shall have the right, but not the obligation, to adjust, settle or defend any or all such suits, claims, proceedings, demands or causes of action, without affecting Grantor’s indemnity; provided, that if Grantor makes bonding arrangements reasonably satisfactory to CONCORD assuring CONCORD of reimbursement for all payments and expenses in connection with such suits, claims, proceedings, demands and causes of action (including, without limitation, attorneys’ fees, whether or not litigation is commenced), CONCORD shall not settle such suit, claim, proceeding, demand or cause of action without Grantor’s consent, which shall not be unreasonably withheld or untimely delayed.  The previous sentence shall not apply and CONCORD’s right to settle any and all suits, claims, proceedings, demands and causes of action and Grantor’s indemnity obligation in connection therewith shall remain unlimited when CONCORD deems advisable a settlement of such suits, claims, proceedings, demands and/or causes of action threatening or seeking an injunction against the production, distribution and/or exploitation of the Film.  In any case, whether Grantor or CONCORD adjusts, settles or defends such suits, claims, proceedings, demands and causes of action, within fifteen (15) days after demand therefor by CONCORD (which demand shall include a reasonably detailed description of CONCORD’s payments and expenses), Grantor shall reimburse CONCORD fully for all such payments and expenses, including, but not limited to, attorneys’ fees in connection therewith.  If Grantor fails to so reimburse CONCORD, without waiving its right otherwise to enforce such reimbursement, CONCORD shall have the right to deduct such amount, or any part thereof, from any and all sums accruing to or for the account of Grantor under this Agreement or any other agreement.

	14.2	CONCORD’s Indemnity:  CONCORD shall indemnify, defend and hold harmless Grantor, its parent, subsidiaries, affiliates, assignees, and the directors, officers, agents, consultants and representatives of the foregoing (collectively, the “Grantor Indemnitees”), from all third party claims, costs, liabilities, obligations, judgments or damages (including reasonable attorneys' fees but excluding lost profits and consequential damages), arising out of or incurred for the purpose of avoiding any suit, claim, proceeding or demand or the settlement thereof, which may be brought against any of the Grantor Indemnitees by reason of CONCORD’s intentional acts in connection with the distribution, advertising or promotion of the Film in a manner inconsistent with this Agreement, or in connection with the breach or alleged breach of any of the warranties, representations or obligations made by CONCORD, except to the extent that (a) such suits, claims, proceedings, demands or settlements are caused by, arise from or are in connection with Grantor’s bad faith, willful misconduct or a breach or alleged breach of any of the warranties, representations or obligations of Grantor under this Agreement, or (b) such claims arise from or relate to a claim for which CONCORD is required to be indemnified by Grantor in accordance with Paragraph 14.1 above.

15.	SECURITY INTEREST:  Grantor shall and does hereby grant CONCORD a first priority security interest in and to all of CONCORD’s distribution rights (including without limitation all proceeds therefrom and the underlying rights and physical materials necessary for the exploitation thereof) in the Film to secure: (a) CONCORD’s Rights hereunder; (b) CONCORD’s rights to retain and/or recoup all payments or amounts to which CONCORD is entitled hereunder; and (c) the prompt performance in full of all of Grantor’s obligations, agreements, representations, warranties and covenants under this Agreement (collectively, the “Secured Obligations”).  In connection with the Film, Grantor shall execute all further documents CONCORD may request or as may be reasonably required to perfect, protect, evidence, renew and/or continue the security interest hereby granted hereunder and/or to effectuate any of the purposes and intents of this paragraph, including without limitation, the execution and filing of appropriate security agreements, UCC financing statements and copyright mortgages and assignments, each in form and substance satisfactory to CONCORD.  Grantor’s execution and delivery to CONCORD of the foregoing is of the essence of this Agreement.  If Grantor fails to execute and deliver any such document promptly upon request, Grantor hereby appoints CONCORD its irrevocable attorney-in-fact to execute and deliver any such document for and on behalf of Grantor, and Grantor agrees that such appointment constitutes a power coupled with an interest and is irrevocable.  To enforce its rights hereunder, CONCORD shall have all rights and remedies as a secured creditor available to it at law and in equity.  Without limiting any of CONCORD’s rights or interests hereunder, CONCORD and Grantor agree to enter into interparty/non-disturbance agreement(s) with production lender(s), P&A lenders, completion guarantor(s) or third party financiers (and Grantor shall cause any such third party(ies) to enter into such agreements at CONCORD’s request), on terms reasonably acceptable to CONCORD, upon the request by such party (or CONCORD); however, the execution of any such agreement shall not be a condition precedent to the effectiveness of this Agreement.

16.	ASSIGNMENT:  

	16.1	Grantor shall not be permitted to assign this Agreement or any of its rights, interests or obligations hereunder, either voluntarily or by operation of law, in whole or in part, without the prior written consent of CONCORD.  Notwithstanding the foregoing, Grantor shall have the right, on a single occasion, to sell, transfer or hypothecate (all herein called "assign") all of Grantor's right to receive all monies payable to Grantor hereunder; provided that any such assignment shall not occur until after the initial commercial release of the Film in the U.S..  Any such assignment shall be subject to all pertinent laws and governmental regulations and to the rights of CONCORD hereunder.  In the event of any such assignment by Grantor, CONCORD’s standard irrevocable letter of direction (“ILOD”) shall be executed by Grantor and by the transferee and delivered to CONCORD.  CONCORD may grant, assign, sublicense, hypothecate or pledge the Agreement or any of its rights, interests or obligations therein to any third party and the Agreement shall be binding upon and shall inure to the benefit of CONCORD, its successors and assigns. 

	16.2	The Rights granted to CONCORD shall also include the unrestricted right to assign, license or sublicense to any entity, on either an exclusive or non-exclusive basis, and otherwise exploit (both itself and through affiliates and third parties) the Rights by such manner and means and on such terms and conditions as CONCORD deems appropriate, including, without limitation, the right to assign, license or sub-license (both itself and through affiliates and third parties) any exhibition, performance, broadcasting, distribution and/or exploitation rights to exhibitors, broadcasters, sub-distributors, consumers, end-users and other persons and the right to grant to any other entity the right to further license or assign the rights granted to them.  The parties acknowledge and agree that all such third parties shall have the same rights to assign such rights.  This paragraph is intended by the parties hereto to be a specific consent to any and all such assignments, licenses and sub-licenses (and further assignments, licenses and sub-licenses by such assignees, licensees and sub-licensees) and to overcome any restrictions on assignment, licensing and sub-licensing arising under the case Gardner v. Nike (279 F.3d 774 (9th Cir. 2002)) or under similar laws, precedent or otherwise.  Grantor hereby acknowledges and agrees that CONCORD’s Rights under this Agreement shall be absolute and irrevocable during the Term, as the same may be extended or renewed.

	16.3	For the avoidance of doubt, throughout the Term until such time as CONCORD has collected Net Worldwide Receipts sufficient to satisfy in full all contingent payment obligations through at least the first five (5) levels of the Waterfall, CONCORD shall have the right, in the exercise of its good faith business judgment, to license the Rights, or any of them, to any licensee(s) for a period that extends beyond the scheduled expiration of the Term, and the reversion of the Rights hereunder to Grantor at the expiration of the Term shall be subject to such licenses in effect for the full term of such licenses.   From and after such time, if ever, as of which CONCORD has collected Net Worldwide Receipts sufficient to satisfy in full all contingent payment obligations through at least the first five (5) levels of the Waterfall, any proposed license by CONCORD of the Rights, or any of them, for a period that extends beyond the scheduled expiration of the Term of this Agreement shall be subject to the prior written approval of Grantor, which approval shall not be unreasonably withheld or delayed and which shall be deemed given if not denied in writing within five (5) business days of Grantor’s receipt of CONCORD’s written request for such approval.  Without limiting the generality of the foregoing, it shall be unreasonable for Grantor to disapprove any such proposed license if the license period is customary for a license of the applicable Rights and if the license fee or other compensation payable thereunder represents fair market value for the Rights proposed to be granted.

17.	DEFAULT:

	17.1	Grantor’s Default:  The occurrence of any of the following shall constitute a “Grantor’s Default”: (a) A breach by Grantor of the performance of any material term, condition or covenant under this Agreement, including, but not limited to, any representation or warranty, and the failure to cure such breach within fifteen (15) Business Days after written notice thereof; (b) If at any time during the Term hereof Grantor shall (i) be adjudicated bankrupt or petition for or consent to any relief under any bankruptcy, reorganization, receivership, liquidation, compromise or arrangement or moratorium statutes, (ii) make an assignment for the benefit of its creditors, (iii) petition for or be subjected to the appointment of a receiver, liquidator, trustee or custodian for all or a substantial part of its assets which is not discharged within sixty (60) days from the date of appointment thereof, or (iv) admit in writing its inability to pay its debts generally when due; or (c) If the Film or any portion thereof is attached or levied upon and such attachment or levy is not released within thirty (30) days after such attachment or levy.  In the event of a Grantor’s Default, CONCORD, without limiting or waiving any other rights or remedies that may be available to CONCORD, shall be relieved of all obligations to Grantor hereunder, including, without limitation, the obligation to make any further payments to Grantor under the Waterfall.  

[bookmark: OLE_LINK26][bookmark: OLE_LINK27]	17.2	Default by CONCORD:  CONCORD shall have fifteen (15) Business Days from its receipt of Grantor’s written notice that CONCORD has breached any material term, condition or covenant under this Agreement, including, but not limited to, any representation or warranty, in which to cure the default set forth in such notice. The sole remedy available to Grantor for any breach or alleged breach of this Agreement by CONCORD shall be the recovery of actual, compensatory damages, if any, and the Rights herein granted by Grantor shall not terminate by reason of such breach.  Such remedy shall only be available if CONCORD has failed to cure the default specified in such written notice within said fifteen (15) Business Day period.  For the avoidance of doubt, in no event may Grantor terminate this Agreement, obtain punitive, special or consequential damages, or obtain injunctive or any other form of equitable relief with respect to any breach of this Agreement by CONCORD.  In the event of a good faith disagreement as to whether CONCORD breached any material term, condition or covenant under this Agreement, or whether any such breach was cured, or as to the amount of actual, compensatory damages, if any, suffered by Grantor, the matter must be submitted first to Mediation (as defined in and pursuant to the terms of Paragraph 20 below) and, if such Mediation does not fully resolve the dispute to the full satisfaction of both parties (which satisfaction shall be acknowledged, if at all, by each such party delivering written notice [each, a “Mediation Approval Notice”] of its full and unconditional approval of the outcome of the Judgment (as defined in Paragraph 20 below) to the applicable Mediation, then to binding Arbitration (as defined in and pursuant to the terms of Paragraph 20 below), provided that the parties shall use the expedited Mediation Rules (as defined in Paragraph 20) or Arbitration Rules (as defined in Paragraph 20), as applicable, in lieu of the Mediation Rules or Arbitration Rules (as applicable) otherwise applicable under such provisions, and such Mediation proceeding (if Mediation Approval Notices are timely delivered by both parties) or Arbitration proceeding (if applicable), must find CONCORD in breach of this Agreement, prior to the commencement of the Cure Period and any termination of this Agreement. Mediation Approval Notices shall be delivered by each party to the applicable Dispute Resolution Expert, if at all, no later than ten (10) Business Days following the Dispute Resolution Expert’s delivery of the applicable Judgment to the parties.  For clarity, failure to timely deliver a Mediation Approval Notice shall serve as constructive notice that the applicable party shall deliver a Demand (as defined in Paragraph 20 below) to commence Arbitration proceedings within the next ten (10) Business Days.

[bookmark: OLE_LINK13][bookmark: OLE_LINK14]18.	BANKRUPTCY:  In the event of Grantor’s bankruptcy, the parties acknowledge and agree that the licensed rights hereunder are fundamentally in the nature of “intellectual property” as defined in the Bankruptcy Code, that CONCORD’s continued enjoyment of all granted Rights is fundamental to the basic grant hereunder, and therefore all Rights granted to CONCORD shall be deemed intellectual property subject to CONCORD’s election under Section 365(n)(1)(B) of the Bankruptcy Code.  The parties hereby acknowledge that for all purposes, including but not limited to, any interpretation related to bankruptcy law (inclusive of issues related to Bankruptcy Code Section 365n), CONCORD’s right to recoup its Costs and any and all other amounts allowed to be recouped under this Agreement refers to the equitable doctrine of recoupment and does not constitute a legal or equitable “right of setoff” under any applicable state or federal law.

19.	NO THIRD PARTY BENEFICIARIES:  Nothing contained in this Agreement shall be construed so as to create any third party beneficiary hereunder.  Nothing in or pursuant to this Agreement shall entitle any third party (including, but not limited to, Franklin) to any remedies against CONCORD, at law, in equity, or otherwise, including, without limitation, any audit rights or the right to seek or obtain injunctive relief against CONCORD's distribution of the Film.  

20.	NO EQUITABLE RELIEF:  Notwithstanding any other provision of this Agreement, Grantor’s sole remedy for any breach by CONCORD of any of its obligations under this Agreement shall be actual, compensatory (but not consequential, special or punitive) damages, and Grantor acknowledges that such damages are fully adequate to compensate Grantor in the case of any breach by CONCORD hereunder.  In no event shall Grantor seek or be entitled to obtain specific performance, rescission, injunctive relief or any other form of equitable relief from Concord, any third party or otherwise.

21.	GOVERNING LAW:  The parties agree this Agreement is to be construed in accordance with the laws of the State of California and hereby waive any argument that conflicts-of-laws principles are, or would be, applicable to any dispute relating to this Agreement, whether the dispute arises out of contract or tort.

22.	DISPUTE RESOLUTION:  Except as expressly set forth herein, the parties hereto agree that they shall first attempt to resolve any and all disputes or controversies of any nature arising at any time under this Agreement (whether or not relating to the Film) or otherwise in connection with the Film (each, a “Dispute”) by non-binding mediation (unless the parties otherwise agree to make the outcome of such mediation binding) in accordance with the procedures set forth in this Paragraph (each, a “Mediation”)  through the JAMS Mediation Procedures (the “Mediation Rules”) and if such Mediation does not fully resolve the Dispute to the satisfaction of both parties, then by binding arbitration in accordance with the procedures set forth in this Paragraph (each, an “Arbitration”), which shall constitute the sole dispute resolution mechanisms hereunder. The Arbitration shall be initiated and conducted according to the JAMS Comprehensive Arbitration Rules and Procedures (“Arbitration Rules”).  The Mediation and, if applicable, Arbitration, shall each be conducted in Los Angeles County.

	22.1	The party seeking Mediation or, if applicable, Arbitration (“Demanding Party”) shall deliver a written notice of demand to resolve the Dispute (the “Demand”) to the other party (“Non-Demanding Party”) and shall advise the JAMS that the parties have agreed to the procedure set forth below for the selection of the Dispute Resolution Expert (defined below).  In no event shall the Demand be made after the date when institution of legal or equitable proceedings based on such claim, dispute or other matter in question be barred by the applicable statute of limitations.  The Demand shall include a short and plain statement of the Dispute, the amount of money being sought, and the name of the person the Demanding Party proposes to act as Dispute Resolution Expert to preside over the Mediation or Arbitration, as applicable.  Within ten (10) Business Days after receipt of the Demand, the Non-Demanding Party shall deliver a written response to the Demanding Party.  Such response shall include a short and plain statement of the Non-Demanding Party’s defenses to the Dispute, any claims the Non-Demanding Party wishes to make that are related to the Dispute identified in the Demand, and shall also state whether the Non-Demanding Party agrees to the proposed Dispute Resolution Expert, or, if not, the name of the person the Non-Demanding Party proposes to act as such Dispute Resolution Expert.  In each case, the Dispute Resolution Expert shall be a former judge or justice of a state or federal court in California, or an active member of the State Bar of California, with no less than ten (10) years of experience in the entertainment industry and no less than twenty (20) years of experience handling complex business transactions or litigation (an “Dispute Resolution Expert”). If the parties do not both timely deliver Mediation Approval Notices to the Dispute Resolution Expert for the applicable Mediation, a different Dispute Resolution Expert shall be selected for the subsequent, corresponding Arbitration.

	22.2	If the parties cannot agree upon a single Dispute Resolution Expert for the applicable Mediation or Arbitration, the following shall apply:  

		a.	Within five (5) business days after the earlier of (i) the service of the Non-Demanding Party’s pleading, and (ii) the last day for service of the Non-Demanding Party’s pleading, each party (who must be represented by counsel or appear in pro per) shall transmit to the JAMS a list of four (4) persons on the JAMS mediation panel or JAMS arbitral panel (as applicable) qualified to serve as the applicable Dispute Resolution Expert.  If any single name appears on the list of both parties for the applicable dispute resolution mechanism, then the JAMS shall select one of the mutually selected names at random and that person shall be appointed as the applicable Dispute Resolution Expert.

		b.	If no name appears on the list of both parties, then the lists shall be exchanged and each party may strike one (1) name from the list of the other party, and the parties shall, within three (3) Business Days thereafter, submit to the JAMS their ranking of all remaining nominees in descending order of preference with sequential points assigned to each name (assigning “1” to the lowest choice).  The person with the highest total number of points shall be appointed as the applicable Dispute Resolution Expert.  In the event of a tie, one (1) of the names with the highest total number of points shall be selected by the JAMS and that person shall be appointed as the Dispute Resolution Expert.

		c.	If the person selected as the applicable Dispute Resolution Expert declines to serve or becomes unwilling or unable to serve after selection or appointment, then the nominee with the next highest total number of points (or, if there had been a tie, another nominee with an equal total number of points) shall be appointed as the applicable Dispute Resolution Expert.

		d.	If any party to a Dispute materially fails to fully and timely participate in the foregoing selection process, then the JAMS shall appoint a Dispute Resolution Expert from the participating party’s list of qualifying, acceptable Dispute Resolution Experts.

	22.3	The provisions of California Code of Civil Procedure Section 1283.05 shall apply to any Mediation or Arbitration arising under this Agreement subject to the following:

			a.	The fifteen (15) day periods set forth in subsections (a)(2)(A) and (B) of section 1282.2 shall be deemed to be periods of fifteen (15) Business Days.  

			b.	The only discovery methods to be utilized shall be production of documents and depositions unless the applicable Dispute Resolution Expert finds that another method of discovery (e.g., interrogatories) is the most reasonable and cost efficient method of obtaining the information sought.

			c.	All discovery requests shall be first submitted to the applicable Dispute Resolution Expert who must authorize the propounding of each request and deposition notice in advance.  For document requests and other written discovery methods, the applicable Dispute Resolution Expert shall authorize the request only after finding that (i) the request is not intended solely to delay the proceedings or harass the other party, (ii) the material sought is relevant to the issues in the Dispute, and (iii) the nature and scope of such discovery is reasonable under the circumstances.  For deposition notices, the applicable Dispute Resolution Expert shall authorize the deposition only after finding that the proposed deponent is likely to have personal knowledge of facts relevant to the issues in the Dispute.

			d.	Only documents relating to the Film that is the subject of this Agreement (and specifically excluding documents pertaining to CONCORD’s business generally) may be sought unless Grantor demonstrates, and the applicable Dispute Resolution Expert finds, a compelling need for their production.

			e.	Each deposition shall be limited to seven (7) hours of actual question and answer time unless the party desiring additional time demonstrates, and the applicable Dispute Resolution Expert finds, that the deposition has been expeditiously conducted and there is a compelling need for additional time.

	22.4	There shall be a court reporter record made of the applicable Arbitration hearing (but not Mediation proceeding) and said record shall be the official transcript of such proceedings.  

	22.5	The applicable Dispute Resolution Expert shall issue a written opinion specifying the legal and factual basis for the award and the types of damages awarded (a “Judgment”).  

	22.6	In no event shall any Dispute Resolution Expert have the power to enter temporary restraining orders, preliminary or permanent injunctions affecting CONCORD’s distribution or exploitation of the Film or any marketing, advertising, promotional or publicity materials in connection therewith.  The parties further agree that in any arbitration or other action regarding or related to this Agreement, the damages that may be awarded to Grantor shall be limited to any actual damages suffered and the power of the Dispute Resolution Expert to award damages shall be limited thereto.  Without limiting the foregoing, IN NO EVENT SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO AWARD GRANTOR ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, OR PUNITIVE DAMAGES, NOR SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO CONFER ANY AWARD TO GRANTOR BASED ON ANY CLAIM FOR LOSS OF PROFITS, LOST BUSINESS, OR LOST BUSINESS OPPORTUNITIES.

	22.7	All aspects of the Mediation and, if applicable, Arbitration proceedings, including, but not limited to, all testimony, documents and the Judgment shall remain strictly confidential at all times.  Only the parties, their counsel, the Dispute Resolution Expert, witnesses and a court reporter may attend the Mediation and, if applicable, Arbitration, hearings.

		a.	To maintain the confidentiality of the proceedings, the parties agree not to file a petition or motion seeking to confirm the Judgment until (i) sixty (60) days after the applicable Dispute Resolution Expert’s timely receipt of the applicable Mediation Approval Notices (and confirmation of such receipt being made to both parties), or (ii) if both parties do not timely issue a Mediation Approval Notice, sixty (60) days after the applicable  Dispute Resolution Expert’s issuance of the applicable Judgment (collectively, the “Holding Period”). If all monetary and other relief required by the applicable Judgment is fully satisfied within such Holding Period, then no petition or motion to confirm such Judgment shall be brought. Any permitted petition or motion to confirm a Judgment shall be brought solely in a court of competent jurisdiction in Los Angeles County.  If either party refuses to perform any or all of its obligations under the Judgment on or before the expiration of the Holding Period, the other party may seek to enforce such Judgment in any court of competent jurisdiction in Los Angeles County.

		b.	All documents filed in court relating to any Mediation or Arbitration proceeding shall be filed under seal utilizing the procedures set forth in California Rule of Court, Rules 2.550-2551, or other subsequently enacted statues or rules concerning filings under seal.

		c.	Any breach of the confidentiality of the proceedings by any party may be grounds for sanctions by the Dispute Resolution Expert or the court.

	22.8	Once (i) Mediation Approval Notices are timely delivered by both parties following receipt of a Judgment for a Mediation, or (ii) the Judgment is issued in connection with any subsequent Arbitration corresponding to a Mediation where one (1) or both parties did not timely issue a Mediation Approval Notice, the applicable Judgment shall be binding upon the parties and shall constitute a full and final adjudication of the Dispute except where: (i) the applicable Dispute Resolution Expert exceeded its powers during the applicable Mediation or Arbitration, and/or (ii) when the applicable Dispute Resolution Expert acted in a corrupt manner in relation to an applicable Mediation or Arbitration proceeding. The Dispute Resolution Expert shall not have the power to commit errors of law or legal reasoning and the Judgment may be vacated or corrected on appeal to a court of competent jurisdiction for any such error, including but not limited to the JAMS appellate process.   If an appeal is permissible pursuant to this Paragraph, then either party may submit the Dispute to the JAMS Optional Appeal Procedure using the JAMS’ Mediation Rules or Arbitration Rules (as applicable).

	22.9	The fees of the Dispute Resolution Expert shall be borne equally by CONCORD and Grantor, provided that any Dispute Resolution Expert may require that such fees be borne in such other manner as such Dispute Resolution Expert determines is required solely in order for this Paragraph 22 to be enforceable under applicable law.  

23.	CONFLICTS OF LAW:  If there is any conflict between any provision of this Agreement and any present or future statute, law, ordinance, regulation or collective bargaining agreement, the latter shall prevail; provided, that the provision hereof so affected shall be limited only to the extent necessary and no other provision shall be affected.

24.	SECTION/PARAGRAPH HEADINGS:  The headings of the sections and paragraphs of this Agreement are for convenience only, and they shall not be of any effect in construing the contents of the respective sections or paragraphs.

25.	ENTIRE AGREEMENT:  This Agreement sets forth the entire agreement and understanding of the parties concerning the subject matter of this Agreement and supersedes all prior agreements, arrangements and understandings regarding such subject matter between the parties hereto.

26.	MODIFICATIONS:  This Agreement cannot be amended, modified or changed except by a written instrument duly executed by authorized officers of the parties hereto.  

27.	CONDITIONS PRECEDENT:  Notwithstanding anything in this Agreement to the contrary, each and all of CONCORD’s duties and obligations to Grantor pursuant to this Agreement are and shall be subject to Grantor’s execution of this Agreement, and CONCORD’s acceptance of chain-of-title and other underlying rights documentation for the Film, including, without limitation, CONCORD’s receipt of documentation acceptable to CONCORD confirming that (a) Grantor shall have satisfied and performed all of Grantor’s obligations to third parties in connection with the Film, except solely those payment obligations specifically to be performed under the Franklin Agreement; (b) all payments required to be made by Grantor in connection with the Film have been and shall be fully paid and satisfied by Grantor, except solely those payment obligations specifically to be performed under the Franklin Agreement; and  (c) all liens against the Film (e.g., any guilds or unions, banks, etc.) shall have been extinguished with respect to CONCORD’s rights of distribution (collectively, “Conditions Precedent”).  In the event such Conditions Precedent shall have not been fully satisfied by Grantor in a timely manner in accordance with the provisions of this Agreement, then CONCORD, without limitation of its rights or remedies, shall be relieved of all further obligations to Grantor under this Agreement.

[bookmark: OLE_LINK6][bookmark: OLE_LINK8]	The following Exhibits (and any and all exhibits and/or schedules referenced therein) are attached hereto and are incorporated herein by this reference as an integral part of this Agreement:

		(a)	Schedule 1 --  Contingent Payments
		(b)  EXHIBIT 1 – Franklin Agreement; 
		(b)	EXHIBIT 2 – IFTA Schedule of Definitions
		(c)	EXHIBIT 3 – Intentionally omitted;
		(d)	EXHIBIT 4 – Intentionally omitted;
		(e)	EXHIBIT 5 – [Time Agreement];
		(f)	EXHIBIT 6 – [Pollack Talking Points];
		(g)	EXHIBIT 7 -  Intentionally omitted;
		(h)	EXHIBIT 8 – Intentionally omitted; and
		(h)	EXHIBIT C – Delivery Schedule.

	


	This Agreement is legally binding upon the parties hereto.  In the event of any inconsistency between the terms of this Agreement (including, but not limited to, any capitalized terms as defined herein) and the terms of any Exhibit (including, but not limited to, any capitalized terms as defined thereunder), the terms of this  Agreement (including, but not limited to, any capitalized terms as defined herein) shall control.  


AGREED TO AND ACCEPTED ON THIS, THE ___ DAY OF _____________, 2016, BY:


CONCORD MUSIC GROUP, INC.		


_______________________				
Signature								
_______________________				
Print Name								
_______________________				
Title									
										
										





ACKNOWLEDGED AND APPROVED ON THIS, THE ___ DAY OF _____________, 2016, BY:


AL’S RECORDS & TAPES			ALAN ELLIOTT


_______________________	__			_________________________
Signature								Signature
________________________			_________________________
Print Name								Print Name
________________________			_________________________
Title									Title
________________________			__________________________
Tax ID Number							Tax ID Number										











									SCHEDULE 1

To the Distribution Agreement dated _____________ ___, 2016 between Al’s Records and Tapes, Inc. (“Al’s”) and Alan Elliott (“Elliott”) (individually and collectively, “Grantor”) and Concord Music Group, Inc. (“CONCORD”) re “Amazing Grace” (the “Film”)


	Contingent Payments to Franklin, Grantor and Other Contingent Revenue Participants


If and to the extent that CONCORD derives sufficient Net Profits from the exploitation of the Film, it being agreed that, as between CONCORD and Grantor, all gross revenues derived from the exploitation of the Film shall be paid to CONCORD or its designee, e.g. a collection account manager (“CAM”), CONCORD shall pay out, or cause its such designee to pay out on CONCORD’s behalf, the amounts described in this Schedule 1 of the Net Worldwide Receipts to the Contingent Revenue Participants described hereinbelow in the shares and in the order of priority set forth  in this Schedule 1. 

5.3.1	For purposes of this Schedule 1 and the Agreement the following terms shall have the following definitions:
  
(1)  “Net Profits” are defined as “Net Worldwide Receipts” less all “Costs.”
(2)  “Net Worldwide Receipts” means the gross receipts actually received by CONCORD that are directly and specifically derived from the distribution and exploitation of the Film in any and all media (including home video) throughout the world.  
(3)  “Costs” means the aggregate sum of all actual direct, out-of-pocket costs and expenses (excluding CONCORD’s “overhead”) paid or incurred by or on behalf of CONCORD and attributable to the creation, production, manufacture, sale, advertising, promotion and distribution and/or exploitation of the Film, including, without limitation, all of the payments described in levels 1 through 6 of the “Waterfall” below. 
	5.3.2	Net Worldwide Receipts shall be distributed in the following order of priority (the “Waterfall”), it being acknowledged that, without limitation, the priority of any settlement payment to the Pollack Estate may be stepped up in CONCORD’s discretion:
· 1st, Warner will be paid the Warner Participation, as described in the recitals to the Franklin Agreement;
· 2nd, CONCORD will be repaid its out-of-pocket Costs (e.g., the Advance(s) paid to the Franklin Parties, the costs of the Interview, the costs of promotional appearances by Franklin and the costs any other interviews conducted by Grantor, plus any out-of-pocket selling, marketing or other expenses;
· 3rd, CONCORD will be paid 15% of the gross amount of the revenues received under all contracts for the distribution and/or exploitation of the Film, out of which CONCORD shall pay (i) White Horse Pictures (“WHP”), for its services in securing such contracts, such amounts as shall be agreed between CONCORD and WHP, and (ii) William Morris Endeavor (“WME”),  for its services in securing such contracts or otherwise in respect of  Grantor and/or the Film, 5% of the gross amount of the revenues received under all contracts for the distribution and/or exploitation of the Film in the United States alone or in any territory that includes the United States, but Grantor shall not otherwise be responsible for any other payments that may be due to WME;
· 4th, Al’s and Elliott, collectively, will be repaid their respective documented, verified out-of-pocket Film costs incurred since their entry into the Quitclaim Agreement, in an amount not to exceed $800,000;
· 5th, CONCORD will be entitled to a deferred producer fee of $75,000 for its work to date and going forward, out of which CONCORD will be responsible to pay WHP its agreed share;
· 6th, such payment, whether fixed or contingent, if any, that CONCORD, in its good faith discretion, determines to make to the estate of Sydney Pollack (the “Pollack Estate”), it being acknowledged that the Pollack Estate has made an informal claim with respect to the Film;
· 7th, Al’s and Elliott, collectively, will receive the next Net Profits, until they have received Net Profits in an amount equal to the amount of Net Profits paid to the Franklin Parties as Advance(s) under the Franklin Agreement;
· [bookmark: _GoBack]8th, the next Net Profits will be paid pari passu to Joe Boyd (for his unpaid producer services) and  Concord until such time as they shall have received 3% and 20% of the aggregate Net Profits paid to (i) Joe Boyd, (ii) Concord, (iii)  the Franklin Parties (inclusive of the Advance(s) paid to them) and (iv) Al’s and Elliot (inclusive of the “catch-up” payment(s) made to them under level 7. above.  Out of its 20% CONCORD will be responsible to pay WHP its agreed share;
· 9th, finally, any remaining Net Profits will be split as follows: 
· i.	 3% to Joe Boyd; 
· ii.	20% to Concord, out of which CONCORD will be responsible to pay WHP its agreed share;;
· iii.	38.5% to the Franklin Parties, collectively, to be allocated between them as they direct; and
· iv.	38.5% to Al’s and Elliott, collectively, to be allocated between them as they direct.
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