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	Barry Tyerman
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1925 Century Park East
22nd Floor
Los Angeles, CA  90067
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Re:	Amazing Grace

Dear Mr. Tyerman:
We represent Alan Eliott, the producer of the documentary film Amazing Grace, which features certain footage shot by the late Sydney Pollack of Aretha Franklin’s 1972 concert performance at the New Missionary Baptist Church in Los Angeles.  
We understand that you represent Mr. Pollack’s estate, which you believe has claims against the commercial exploitation of the film.  Specifically, based on your email correspondence with Mr. Elliott and his representatives, it appears you are contending that Mr. Pollack’s estate may hold a copyright interest in the footage of the film, and that the use of Mr. Pollack’s name, likeness or biography in connection with the film violates his posthumous right of publicity.  The purpose of the letter is to respond to these potential legal claims which, as set forth below, we do not believe are well-founded.  
First, any copyright claim Mr. Pollack’s estate asserted in the film would almost certainly fail.  As you are aware, the film was created under the now-repealed Copyright Act of 1909.  Assuming the film was commissioned by Warner Bros., which appears to have been the case, it would thus likely be considered a work made for hire.  See, e.g., Twentieth Century Fox Film Corp. v. Entertainment Distributing, 429 F.3d 869, 878 (9th Cir. 2005) (recognizing that under the 1909 Act, courts generally presumed that the commissioned party had impliedly agreed to convey the copyright, along with the work itself, to the hiring party) (internal citations and quotation omitted); Lin-Brook Builders Hardware v. Gertler, 352 F.2d 298, 300 (9th Cir. 1965) (explaining that under the 1909 Act, when one person engages another to produce a work of an artistic nature, the presumption arises in the absence of an express contractual reservation of the copyright in the artist that the mutual intent of the parties is that the title to the copyright shall be in the person “at whose instance and expense the work is done”).  That would mean that Warner Bros., or its assignee—here, Mr. Elliott—would own the copyright in the footage, not Mr. Pollack’s estate.  
Moreover, even if the film were not considered a work made for hire, there is no question that it was created at Warner Bros.’ direction.  Mr. Pollack would thus have given, at a minimum, an implied license to Warner Bros. for the footage to be used.  See, e.g., Asset Marketing Sys., Inc. v. Gagnon, 542 F.3d 748, 754-55 (2008) (explaining that an implied license is granted when (1) a person (the licensee) requests the creation of a work, (2) the creator (the licensor) makes that particular work and delivers it to the licenses who requested it, and (3) the licensor intends that the licensee-requestor copy and distribute his work) (internal citations and quotation marks omitted).  
Second, any right of publicity claim brought by Mr. Pollack’s estate would similarly fail.  With respect to the use of his likeness, Mr. Pollack appears in the film for a matter of seconds.  He unquestionably knew at the time that he was being filmed, and that there was a possibility, if not a likelihood, that his likeness would be used in a final film.  That knowledge would have constituted, at a minimum, implied consent to use his likeness as reflected in the film, thus defeating a right of publicity claim.  See, e.g., Jones v. Corbis Corp., 815 F.Supp.2d 1108, 1113 (C.D. Cal. 2011) (explaining that consent to use a name or likeness need not be express or in writing, but it may be implied from the consenting party’s conduct and the circumstances of the case); Civil Code § 3344.1 (not requiring consent in writing).  Indeed, Mr. Pollack’s participation in Mr. Elliott’s efforts to edit the footage and complete the documentary—as reflected in his September 23, 1998 letter to Ms. Franklin, a copy of which is enclosed for your review—supports an understanding that Mr. Pollack likely knew and approved of his brief appearances in the film.  
[bookmark: _GoBack]Even assuming that Mr. Pollack did not grant Warner Bros. an implied license to use his likeness in the film, any right of publicity claim based on the use of Mr. Pollack’s likeness in or in connection with the film would likely be barred by the “public affairs” exception of California’s applicable right of publicity statute.  See Civil Code § 3344.1(j) (providing the use of a deceased person’s name, voice, signature, photograph, or likeness in connection with any . . . public affairs . . . shall not constitute a use for which consent is required); Doe v. Gangland Productions, Inc., 730 F.3d 946 (9th Cir. 2013) (observing that documentaries on popular pastimes of surfing and baseball fall within the “public affairs” category of § 3344(d) (the analogous statute for rights of publicity for living persons)).  A documentary on Ms. Franklin’s historic concert falls squarely within the realm of such “public affairs.
With respect to the use of Mr. Pollack’s name, Mr. Elliott has already removed it from the film’s credits as a courtesy at your client’s request.  To the extent that Mr. Pollack may be described (in press materials, for example) as the person who directed the filming of the concert, however, that is a true fact that would be protected by the First Amendment.  And, to the extent you are contemplating a Lanham Act claim based on a theory that consumers may be confused as to whether Amazing Grace is a film that Sydney Pollack made, such a claim is highly likely to lose on the merits.  Moreover, as the Second Circuit explained in Rogers v. Grimaldi, 875 F.2d 994 (2d. Cir. 1989), the “Lanham Act should be construed to apply to artistic works only where the public interest in avoiding confusion outweighs the public interest in free expression,” which is not the case here.  
For the foregoing reasons, we believe the legal claims you appear to be asserting against our client on behalf of Mr. Pollack’s estate are highly unlikely to succeed.  If we have misconstrued your client’s contemplated claims, or if you have documentation or other evidence we should consider in evaluating their potential merit, please let us know.  I am available at 213-629-9040 to discuss these issues at your convenience.
	Very truly yours,



LINDA M. BURROW



cc:	Tom McGuire
	Todd Musburger



