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· · · · · · · · Santa Barbara, California;

· · · · · · · · Tuesday, December 12, 2023,

· · · · · · · · · · · · ·10:14 a.m.

· · · · · · · · · · · · · --o0o--

· · · ·THE VIDEOGRAPHER:· Good morning, everyone.· My

name is Ryan Weiss with Discount Deposition.· My

business address is 22287 Mulholland Highway, Box

Number 571, Calabasas, California.· I'm an employee of

Discount Deposition, LLC.· This is case number

20STCV42553 in the case of Elliott V. Tyerman for the

County of Los Angeles, Central District.· Today's date

is December 12th, 2023 and the time is 10:14 a.m.

· · · · · · · This deposition is video recorded using

Zoom.· Do all parties stipulate to the use of Zoom as

the recording device?

· · · ·MS. GALLAGHER:· Yes, Plaintiff does.

· · · ·MR. FRID:· Yes, Defense.

· · · ·THE WITNESS:· Yes, witness does.

· · · ·THE VIDEOGRAPHER:· Great.· Will all present

state their name and where they're located beginning

with the witness.

· · · ·THE WITNESS:· My full name is Thomas B. McGuire,

Jr.· I go by Tom.· I'm coming to you live from Santa

Barbara, California.

· · · ·MS. GALLAGHER:· Good morning.· This is Maryann



Gallagher.· I represent Mr. Alan Elliott in this case,

along with Carl Douglas, who will introduce himself,

I'm sure.· And I'm coming from Los Angeles,

California.

· · · ·MR. DOUGLAS:· Good morning.· Carl Douglas and

Rachel Jacobs.· I'm coming from Los Angeles, as well.

· · · ·MR. FRID:· Good morning.· Sasha Frid and

Danielle Novelly representing the Defendants; L.A.,

California.

· · · ·MR. ROLFS:· Colin Rolfs, also representing the

Defendants.

· · · ·THE VIDEOGRAPHER:· Are you --

· · · ·MR. ROLFS:· L.A., California.

· · · ·THE VIDEOGRAPHER:· Are you visible, Mr. -- I

can't remember what your last name was.

· · · ·MS. GALLAGHER:· Rolfs.

· · · ·MR. ROLFS:· Rolfs, yes.

· · · ·THE VIDEOGRAPHER:· We can't see him on the

camera.· There he is.· Hello.· All right.· I see

there's a few more people.

· · · ·MS. GALLAGHER:· Danielle Novelly.

· · · ·THE VIDEOGRAPHER:· Danielle and Rachel, are you

there?· Hello.· You're on mute.

· · · ·MR. FRID:· I've entered her as Danielle.

· · · ·THE VIDEOGRAPHER:· Oh, okay.· And Rachel Jacobs



is covered, too?

· · · ·MS. GALLAGHER:· She's with Mr. Douglas's office.

· · · ·THE VIDEOGRAPHER:· Got it.· All right.· Well, if

that's everyone, will the court reporter please swear

in the witness.

· · · · · · · · · Thomas B. McGuire, Jr.,

· · · ·having been first duly sworn was examined and

· · · · · · · · · ·testified as follows:

· · · · · · · · · · · · EXAMINATION

BY MS. GALLAGHER:

· · · ·Q· · · Good morning, Mr. McGuire.· I introduced

myself before but I'm Maryann Gallagher.· How are you

doing?

· · · ·A· · · I'm fine.

· · · ·Q· · · Have you ever had your deposition taken

before?

· · · ·A· · · A number of times, yes.

· · · ·Q· · · Okay.· So I'm not going to go through all

the niceties.· You are an attorney as well, correct?

· · · ·A· · · I am.

· · · ·Q· · · Okay.· I'm just going to go through your

experience, if that's okay with you.

· · · ·A· · · Sure.



· · · ·Q· · · So my understanding is you graduated from

UCLA with a Bachelor of Arts in motion picture

television, correct?

· · · ·A· · · Yes.

· · · ·Q· · · And then you have a J.D., a Juris

Doctorate of Law from the University of California,

Berkeley School of Law, correct?

· · · ·A· · · Yes.

· · · ·Q· · · Outside of law school, you had a practice

at Irell & Manella as an associate for about four

years, right?

· · · ·A· · · Correct.

· · · ·Q· · · And then you worked at Walt Disney

Pictures as senior counsel for two years

approximately, correct?

· · · ·A· · · That's correct.

· · · ·Q· · · And then you were at a long firm, Hansen,

Jacobson, Teller, Hoberman, Newman, Warren, Richman,

Rush & Tyler as a partner in Beverly Hills from 1989

to 2001 for 11 years and 11 months?

· · · ·A· · · That's correct.· I think the first year

and a half I was an associate.

· · · ·Q· · · What kind of -- can we call them the

Hansen firm?

· · · ·A· · · Yeah.· They're a boutique entertainment



law firm.

· · · ·Q· · · Can you just encapsulate for me generally

what was your work experience?· What did you do?

· · · ·A· · · At Hansen?

· · · ·Q· · · Yes, at Hansen.

· · · ·A· · · That's a talent side firm.· I represented

talent for the period of time that I was there and,

yeah, that's what I did.

· · · ·Q· · · So did you negotiate contract for people

like movie stars and actresses with -- like motion

picture locations?

· · · ·A· · · Yes.· I also assisted in selling and

putting together movie packages as well.· I was the

head of business affairs -- no, sorry.· That's the job

after this one.· Sorry.

· · · ·Q· · · That's okay.· So the next one that you

were referring to after Hansen was William Morris

which became William Morris Endeavor, correct?

· · · ·A· · · Actually, I worked first for Endeavor and

then Endeavor and William Morris merged to form WME,

William Morris Endeavor.· I was both general counsel

and head of business affairs --

· · · ·Q· · · And you --

· · · ·A· · · -- until 2014 when WME acquired the sports

agencies IMG, at which point I was the head of



business affairs for the agency, WME, from then until

my retirement.

· · · ·Q· · · So you had approximately 22, almost 23

years, at the William Morris Endeavor agency,

correct?

· · · ·A· · · No.· I think it was 18 years.· I joined

them at the -- I joined Endeavor at the end of my time

at -- at the Hansen firm -- sorry, I'm a little sick

today.

· · · · · · · And then worked until the end of 2018.

· · · ·Q· · · So approximately 2001 to 2018, you were

head of business affairs for most of that time at

William Morris agency, correct?

· · · ·A· · · Yes, until 2014 I was also general counsel

of the company.

· · · ·Q· · · And from 2014 until -- when did you leave

William Morris as general counsel?

· · · ·A· · · At the end of 2018.· I started my next

job, which is -- which I'm currently still in at

Netflix in January of 2019.

· · · ·Q· · · And I know you mentioned you're not

feeling well and I thank you so much for doing this

with us today.· But if --

· · · ·A· · · It's okay.

· · · ·Q· · · -- for any reason you feel like you can't



go on, just let me know.· This isn't here to cause you

any harm.· We want to make sure you feel as

comfortable as possible.· Okay?

· · · ·A· · · I'm as comfortable as I can be.· I'll make

it through.

· · · ·Q· · · I appreciate it.· Thank you so much.

· · · · · · · So when you're at William Morris as head

of business affairs, can you just encapsulate for me

what you did there?

· · · ·A· · · Initially, anything from H.R. issues to

major deals for the company -- for company's clients.

I continued -- I represented Adam Sandler at the

Hansen firm and I continued representing him

internally at WME for the entire time I was there and

there was a number of other people I became sort of

the head business affairs person for -- by people, I

mean clients for the agency.· So I would get involved

in their deals.

· · · · · · · Many other clients had outside lawyers

but -- so but I represented these other people as

their sole business affairs representative, primarily

film actors and directors.

· · · · · · · In addition, I would point package deals

where we put together a number of elements that were

represented by the agency and be the point person that



potential buyers would -- would deal with in

attempting to make those deals.

· · · ·Q· · · In your work at William Morris agency, did

you deal with Warner Bros.?

· · · ·A· · · Yes, frequently.

· · · ·Q· · · And the -- we're here about an issue that

involves Mr. Barry Tyerman from the Jackoway, Tyerman,

Wertheimer, Austen, Mandelbaum, Morris & Klein firm.· For

purposes of the deposition, we're going to call them

the Jackoway firm; is that okay?

· · · ·A· · · Yes.

· · · ·Q· · · Do you know when you first met

Mr. Tyerman?

· · · ·A· · · Probably early on in my career.· He had

actually been at one of my law firms earlier.· He was

at Irell before me and I believe we met relatively

early in my career, but I couldn't tell you when.

· · · ·Q· · · Did you come to understand that

Mr. Elliott -- Alan Elliott had Mr. Tyerman represent

him as an attorney?

· · · ·A· · · I'm sorry, could you repeat the

question.

· · · ·Q· · · Sure.· Did you come to learn that Mr. Alan

Alan Elliott had Mr. Barry Tyerman represent him as an

attorney at some point?



· · · ·A· · · Alan told me that that had been the case.

I am unaware of the particulars of that relationship

and I don't recall exactly when that relationship was

alleged to have happened.· I don't know.

· · · ·Q· · · But you had discussions with Mr. Elliott

where he told you at some point in time that he

believed that Mr. Tyerman was his attorney?

· · · ·A· · · Yes.

· · · ·Q· · · And are you familiar with the custom and

practice of industry where there's not necessarily a

written retainer agreement between someone such as

Mr. Tyerman and Mr. Elliott?

· · · ·A· · · Yes.

· · · ·MR. FRID:· Objection.· No foundation.

BY MS. GALLAGHER:

· · · ·Q· · · You can answer.· I'm sorry, Mr. McGuire.

· · · ·A· · · Yes, I'm aware of that practice.· I've

practiced it myself.

· · · ·Q· · · So when you were at William Morris

Endeavor, when you were representing certain actresses

or actors or putting together deals, you didn't

necessarily have to have a written retainer agreement

to have an attorney-client relationship, correct?

· · · ·A· · · That gets into attorney-client definition.

Arguably, I rendered attorney-client services for the



agency but my relations with agency clients, I believe

the law is that there's no privilege because I was the

business affairs executive.· But if you wish -- that's

not my privilege to assert, if you wish to assert a

privilege, you'll let me know.

· · · ·Q· · · No problem.· And you became involved in a

deal or a few deals that Alan Elliott was attempting

to make with regard to a film called "Amazing Grace"

that he had edited and put together that -- with

regard to Aretha Franklin, correct?

· · · ·A· · · Yes.· Yes.

· · · ·Q· · · Do you know what your first -- or when

your first involvement was?

· · · ·A· · · I had a long involvement with this film.

I think it stretched out over some eight -- eight

years or so.· I couldn't tell you exactly when it

started but it's probably in the middle of my career

at Endeavor and WME.

· · · ·Q· · · And during your involvement in the Alan

Elliott, were you attempting to assist him in

marketing the "Amazing Grace" film with Aretha

Franklin?

· · · ·A· · · Yes.

· · · ·Q· · · And during the time that you were

assisting Alan Elliott in marketing or selling the



"Amazing Grace" film in the market, did Barry Tyerman

interfere with that intent to sell the --

· · · ·MR. FRID:· Objection.· No foundation, calls for

a legal conclusion.

· · · ·THE WITNESS:· May I answer the question?

BY MS. GALLAGHER:

· · · ·Q· · · Yes.

· · · ·A· · · Barry asserted rights that I disagreed

with in connection with the marketing efforts of

Mr. Elliott in connection with the picture.

· · · ·Q· · · And why did you disagree with those

rights?

· · · ·A· · · There was a number of -- there were a

small number of letters written by Linda Burrow, who

was an outside attorney on behalf of Mr. Elliott that

I believed summarize those -- my feelings fairly well.

I don't recall exactly what's in them but I know you

all have seen those letters.

· · · ·Q· · · Do you know what claimed rights

Mr. Tyerman was asserting?

· · · ·A· · · As I said --

· · · ·MR. FRID:· Objection.· Excuse me.· Objection.

No foundation.· Calls for a legal conclusion.

· · · ·THE WITNESS:· As I sit here right now, I can't

remember exactly what Barry was asserting.· If you



showed me a document, I could probably tell you and

I'm sure he probably put these things in some kind of

written form.

BY MS. GALLAGHER:

· · · ·Q· · · Okay.· Yeah, we'll get there.· I was just

trying to figure out an overall lay of the land.

· · · · · · · Let's turn to some exhibits.· Let's see if

these can help you with some of your memory.· We're

going to go to Exhibit Number 2.

· · · · · · · Some of these exhibits you may or may not

have seen but they provide some information that I'm

going to ask you about when we get to the end, okay?

· · · ·A· · · Okay.· I can't see the document right now.

There it is.

· · · ·THE VIDEOGRAPHER:· Sorry about that.· Here you

go.

· · · · · · · · · ·(Exhibit 2 was marked

· · · · · · · · · · for identification.)

BY MS. GALLAGHER:

· · · ·Q· · · This is a communication dated May 28, 2008

between Barry Tyerman and Jordii@cs.com.· This is with

regard to "Amazing Grace."· It's from Mr. Tyerman

saying, "Thanks, Herb.· I assume this is being done

under the authority of Warners as the owner of the raw

footage?· Good luck with the work.· Barry Tyerman."



· · · · · · · Did you become aware that Mr. Tyerman

was -- on behalf of Mr. Pollack taking the position

that Warners owned the raw footage for "Amazing

Grace"?

· · · ·MR. FRID:· Objection.· No foundation.· Calls for

speculation as to Mr. Tyerman's state of mind.

· · · ·THE WITNESS:· That's the way I read Barry's

email to Herb.

BY MS. GALLAGHER:

· · · ·Q· · · If we go down to the next email, which is

May 28th, 2008, this refers to the passing of

Mr. Pollack.· It says, "Barry, I'm sorry to hear about

Mr. Pollack.· He was quite gracious in speaking to

Alan and enthusiastic about the prospect of us

finishing this film.· We hope our work will exceed his

expectations.· Warmest regards, Herb Jordan."

· · · · · · · Do you know who Herb Jordan is?

· · · ·A· · · I don't recall what he did.· I know that

he was involved with Alan early, I presume.· I don't

want to presume.· I just don't recall exactly what

role he played.

· · · ·Q· · · And is the information that's contained in

this letter that Mr. Pollack was quite gracious in

speak to Alan and enthusiastic about Alan and

Mr. Jordan finishing the film, is that information



that was consistent with information that Alan had

given you?

· · · ·MR. FRID:· Objection.· No foundation.

· · · ·THE WITNESS:· That's the way Alan described his

conversations with Mr. Pollack.

BY MS. GALLAGHER:

· · · ·Q· · · Then this is an email from Barry Tyerman

to Herb Jordon and it says, "I literally have the file

in front of me and am happy to answer any questions

you might have.· Unfortunately, the file relates

principally to the deal in 1997 for Mr. Pollack to

complete the editing of the material (as opposed to

the original shoot).· Please let me know how I can

help."

· · · · · · · In your dealings with Mr. Tyerman, was he

always representing or claiming that he had some file

with regard to Sydney Pollack?

· · · ·A· · · To be honest, I don't recall.· I had -- I

assumed that he had a file or files, but I don't

recall.

· · · ·Q· · · And this says the file relates to a deal

in 1997 for Mr. Pollack to complete the editing of the

material.· Do you know what that refers to?

· · · ·A· · · No, I don't.

· · · ·Q· · · If we go down a little bit to the next



email, please.· It's dated May 7th, 2008.· This is,

again, between Mr. Jordan and it says, Hi, Jordan,

probably best if you contact Barry's office directly.

I've copied him on this email and the number is" --

and there's the phone number.

· · · · · · · If you scroll down a little bit more.· It

says, "Hello, Alan.· Donna Ostroff from Sydney

Pollack's office has relayed that Mr. Pollack has

authorized Barry to release the Amazing Grace legal

file to Alan or to me.· I'd like to arrange to stop by

the office, or if it's more convenient for Barry, to

have the file sent to my office.· The project is

moving quickly so it would be helpful if we could make

arrangements as soon as possible."

· · · · · · · Do you know if Alan attempted to get this

file that Mr. Tyerman claimed with regard to

Mr. Pollack from Mr. Tyerman but Mr. Tyerman never

gave it over?

· · · ·A· · · I don't recall anything about getting this

file.· Sorry.

· · · ·Q· · · That's okay.· Let's go to the next letter.

· · · · · · · If we go down, it says, "Just got the

following reply from Barry Tyerman.· I have a file on

this and have discussed it with Sydney on many

occasions over the years.· I'm traveling out of the



country but will pull my file on my return on Monday.

Let you know when I hear from him.· We just chatted,

talked about Bill going to see Sydney on Wednesday and

needing to see any files Barry might have.· She said

she would be happy to tell Barry Tyerman that Sydney

has given permission to see the files."

· · · · · · · Again, you still don't know whether or not

Mr. Tyerman ever showed you these files, correct?

· · · ·A· · · Oh, I know that he never showed me these

files, if that was your question.· I did not hear it.

He never showed me these files.· That's correct.

· · · ·Q· · · Okay.· Thank you.

· · · · · · · If we go down to the next exhibit.· This

is an email dated July 20th, 2009 from Michael

Donaldson.· It's to Alan.· It's regarding him making

the documentary Amazing -- the "Making of the Amazing

Grace Album."· This basically is from an attorney

saying -- if we look at the third paragraph:

· · · · · · · "It is my opinion that Ms. Franklin has no

viable copyright claim and no viable claim involving

any of her personal right such as the right of

privacy, false light, defamation, or the right of

publicity."

· · · · · · · Are you aware that an attorney gave Alan

this opinion in 2009 with regard to Ms. Franklin?



· · · ·MR. FRID:· Objection.· Absolutely no foundation,

calls for speculation.

· · · ·THE WITNESS:· I recall -- I think I might have

set up Alan with Donaldson Califf at the time.· And so

I remember the existence of this letter.· I do not

remember until I just read this letter what the letter

says.

BY MS. GALLAGHER:

· · · ·Q· · · If we go to the next exhibit, please, keep

on going down.· So this I know you haven't seen

because we got this in discovery, but this is a letter

to Barry Hirsch, who was representing Mr. Pollack with

regard to Mr. -- a potential deal with Mr. Pollack

editing the Aretha Franklin film.

· · · · · · · In your negotiations where Mr. Tyerman was

alleging that Mr. Elliott -- I'm sorry, that

Mr. Pollack had some claim in this film, did

Mr. Tyerman ever show you this document?

· · · · · · · And we can scroll down so you can see

it.

· · · ·A· · · No.

· · · ·Q· · · Let's scroll down.· If you scroll to page

37, Bates stamp 37, so this says under this agreement

that was being proposed to Mr. Pollack, "All results

and proceeds of Pollack's services hereunder,



(including, but not limited to all literally, dramatic

and musical material written, supplied or improvised

by Pollack whether or not in writing, all designs and

inventions of Pollack, all photographs, drawings,

plans, specifications and sound recordings containing

all or part of any of the foregoing), shall constitute

works prepared by Pollack as an employee of Warner

within the scope of Pollack's employment hereunder,

and accordingly, the parties agree that all of the

foregoing are and shall be considered, quote, works

made for hire, end quote, for Warner; and that Warner

is and shall be considered the author thereof for

purposes and the owner throughout the world of all of

the rights comprised in the copyright thereof, and any

and all patents, trademarks and other rights thereto."

· · · · · · · Did Mr. Tyerman make you aware that in

1997 there was a negotiation going on where Warner

Bros. and Mr. Pollack were negotiating a contract

where Mr. Pollack was going to be giving work as a

work for hire?

· · · ·MR. FRID:· Objection.· No foundation, no

foundation as to this document.· Also, I object to

this exhibit given the fact that it appears to be a

composite of a bunch of different emails from

different time frames.· I also object to the markings



around this exhibit and, finally, no authentication

and speculation.· Go ahead.

· · · ·THE WITNESS:· Could you repeat the question?

BY MS. GALLAGHER:

· · · ·Q· · · Sure.· When Mr. Tyerman was trying to

insert some claims on behalf of Sydney Pollack when

there were negotiations going on by Mr. Elliott to

sell this film, did Mr. Tyerman ever let you know that

there was potential agreements between Warner Bros.

and Pollack where Pollack had agreed that his work for

Warner was work for hire?

· · · ·MR. FRID:· Objection.· Question is

argumentative.· The first part of the question is

argumentative and false.

· · · ·THE WITNESS:· Barry did not so inform me.

BY MS. GALLAGHER:

· · · ·Q· · · And wasn't that one of the issues that

arose -- if you don't remember, look at the letters,

but that was one of the issues that arose was that you

and Ms. Burrows on behalf of Mr. Elliott were saying

that Mr. Pollack's work for Warner Bros. was work for

hire, correct?

· · · ·MR. FRID:· Objection.· No foundation.

· · · ·THE WITNESS:· I don't recall.· I don't recall.

BY MS. GALLAGHER:



· · · ·Q· · · Okay.· We'll look at it later.· I'm just

going through these to kind of set the history until

we get to your letter.

· · · · · · · And do you know that Mr. Pollack never

disputed this paragraph saying that his work for

Warners was going to be work for hire?

· · · ·MR. FRID:· Objection.· No foundation.

· · · ·THE WITNESS:· I don't know.

BY MS. GALLAGHER:

· · · ·Q· · · ·Okay.· Can we scroll down to page 053 of

this exhibit, please.· And this is part of that same

draft deal between Pollack and Warner Bros. and

paragraph 12 says, "Ownership.· Participant expressly

acknowledges that participant has and will have no

right, title, or interest," and the participant here

is Sydney Pollack.

· · · · · · · "Participant expressly acknowledges that

participant has and will have no right, title or

interest of any kind or character whatsoever in or to

the Picture," that being the "Amazing Grace" picture.

"and no lien thereof or other rights in or of to the

Defined Gross of the Picture and that the same shall

be and remain Warner's sole and exclusive property."

· · · · · · · Did you know that there was a potential

agreement between Warner and Pollack where it set



forth specifically that Mr. Pollack would have no

right, title or interest of any kind or character or

whatever in Aretha Franklin?

· · · ·MR. FRID:· Objection.· No foundation.

· · · · · · · Sorry, Mr. McGuire, go ahead, sir.

· · · ·THE WITNESS:· I did not know that.

BY MS. GALLAGHER:

· · · ·Q· · · And Mr. Tyerman never shared this

information with you when he was trying to insert a

claim on behalf of the Pollack estate?

· · · ·MR. FRID:· Objection.· Argumentative.

· · · ·THE WITNESS:· I don't recall him -- I don't

recall him making that claim to me, no.

BY MS. GALLAGHER:

· · · ·Q· · · In fact, Mr. Tyerman was asserting the

exact opposite.· He was trying to claim that

Mr. Pollack had a right, title, and expert interest in

the picture, correct?

· · · ·MR. FRID:· Objection.· Argumentative.

· · · ·THE WITNESS:· He asserted rights.· I can't, as I

sit here, tell you exactly what rights he asserts.

· · · ·MS. GALLAGHER:· If we go down to the next page,

it continues on.· This is still paragraph 12.· It

says, "Participants" -- it's the fifth paragraph,

fifth sentence down, if you can see, Mr. Videographer,



where it starts at "Participant."· I'm sorry.· Go up.

There we go.· Red box.· Participant.

BY MS. GALLAGHER:

· · · ·Q· · · "Participant shall have no right, title or

interest of any kind or character whatsoever in or to

the literary, dramatic or musical material upon which

the picture is based or from which it may be adapted;

and Warner shall have the sole and exclusive right to

utilize, sell, license or otherwise dispose of all or

part of its right in such material upon such terms and

conditions as it may deem advisable all without

consulting or advising Participant and without

accounting to Participant in any manner with respect

thereto."

· · · · · · · Again, the participant here is Sydney

Pollack.· Did Mr. Tyerman share this information with

you and this document with you that this was an

agreement that was being negotiated between Warner and

Mr. Pollack in 1997?

· · · ·MR. FRID:· Objection.· No foundation.· Also,

asked and answered.

· · · ·THE WITNESS:· Not that I recall.

· · · ·MS. GALLAGHER:· Can you please scroll down,

Mr. Videographer, to -- it says Exhibit 58 on the top

right-hand side.



BY MS. GALLAGHER:

· · · ·Q· · · Exhibit 58, looks like this is a

registration for the "Amazing Grace" film with the

authorship for Alan Elliott that was created in 2011.

Did you assist Mr. Elliott in obtaining this

authorization?

· · · ·A· · · I don't believe so.· I might have, but I

don't believe so.

· · · ·Q· · · And you've never seen any similar -- is

this a copyright authorization, do you know?

· · · ·MR. FRID:· I'm sorry.· Can I get the question

again?· Could you repeat the question?

BY MS. GALLAGHER:

· · · ·Q· · · Is this a copyright authorization or

application?

· · · ·MR. FRID:· Objection.· No foundation.· Go ahead.

· · · ·THE WITNESS:· I've never seen this document

before.· I don't know where it comes from.· It

appears -- so I don't know what this is.· It refers to

a registration number, but I don't know who generated

this or -- and I don't recall assisting Alan in making

a copyright filing.· That's not routinely what -- the

type of service that I did at the agency.

BY MS. GALLAGHER:

· · · ·Q· · · If we go to the next exhibit, which is a



May 5th, 2015, it's an email from Barry Tyerman to

Susan Johnson forwarding Amazing Grace links.· At the

middle of this email is an email from Alan Elliott

dated May 5th, 2015 to Barry Tyerman.

· · · · · · · It says, "Hey Barry, I reached out to

Sydney's girl through Donna (see Rachel's sweet email

below.)· I'm taking the film to premiere at Telluride.

As of now, I'm planning on:· Directed by Sydney

Pollack.· Produced by Sydney Pollack and Alan

Elliott."

· · · · · · · If the girls have any issues or concerns,

please have them contact me.· I will try to do what

they feel is appropriate re credits.· And if there's

any documentation or anything else that I should know

about re: the iteration of the project Sydney and I

started on in 2007 or anything from the passed (I'd be

very interested in seeing the 1997 file!) please send

it over and let's discuss.· Hope this finds you well."

· · · · · · · So this is May 15 of 2015.· It looks like

Alan is getting ready to take this film -- the

"Amazing Grace" film to Telluride.· Were you involved

at this point in time with Mr. Elliott and the

"Amazing Grace" film?

· · · ·A· · · Yes.

· · · ·Q· · · And what was your involvement?



· · · ·A· · · I was attempting to assist him in getting

the film in at Telluride.

· · · ·Q· · · And the film did schedule to premiere at

Telluride, correct?

· · · ·A· · · Yes, the festival really wanted the film

and we were hoping that that would occur.

· · · ·Q· · · And what's the significance of Telluride

and a premiere there?

· · · ·A· · · Generally speaking, that is a very good

film distribution spot.

· · · · · · · Let me say it a little bit better.· It's a

great place to sell a movie, Telluride, and a lot of

movies are sold there.

· · · ·MS. GALLAGHER:· Let me go off for one second.  I

lost my notes on this issue.· Can we take a quick

five-minute break?

· · · ·MR. FRID:· Yeah.· We'll be back in a second.

· · · ·MS. GALLAGHER:· Thanks.· So five minutes.

· · · ·THE VIDEOGRAPHER:· The time is 10:52 a.m.· We're

going off the record.

· · · · · · · · · · · (Recess taken.)

· · · ·THE VIDEOGRAPHER:· The time is 10:58 a.m.· We're

going on the record.

BY MS. GALLAGHER:

· · · ·Q· · · Thank you for coming back, Mr. McGuire.



· · · ·A· · · No problem.

· · · ·Q· · · We're looking at page Tyerman 445, which

is an email dated May 5th, 2015 from Mr. Elliott to

Mr. Tyerman.· When we last left off, it was

Mr. Elliott asking Mr. Tyerman if there's any

documentation or anything else that I should know

about regarding iteration of the project Sydney and I

started in 2007 or anything from the past, I'd be

interested to see the 1997 file.· Please send it over

and let's discuss.

· · · · · · · Did Mr. Tyerman ever give you any

documentation that showed that Mr. Pollack had any

rights, copyrights, any type of rights in the "Amazing

Grace" film?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation, calls for legal conclusion,

argumentative.

· · · ·THE WITNESS:· I don't believe he ever sent me

any documents, no.

BY MS. GALLAGHER:

· · · ·Q· · · Okay.· If we go to the next email down,

it's April 22, 2015 from Donna Ostroff to Alan Elliott

and it attaches an email from Rachel Pollack.· And

Rachel Pollack is Sydney Pollack's daughter, correct?

We're at Bates stamp 446.· Do you see that one?



· · · ·A· · · Yeah.

· · · ·Q· · · Okay.· And this says, "From Rachel

Pollack, April 22nd, 2015, regarding Amazing Grace

links.· "I just watched the trailer and will watch the

rest when I get home.· What a wonderful wonderful

thing he has done!!!· How awful it had to just sit

there.· I'm so thankful to him for doing it and I

can't wait to see it.· Thank you so much, Donna.· Much

love to you."

· · · · · · · Did you ever learn from the Pollack girls

themselves how excited they were that Alan had made

this "Amazing Grace" film?

· · · ·A· · · I've never spoken to the Pollack girls.

· · · ·Q· · · Did Alan share with you that the Pollack

girls were excited that he had been able to make this

film?

· · · ·A· · · Yes.

· · · ·Q· · · And did Alan share with you that the

Pollack girls supported the "Amazing Grace" film?

· · · ·MR. FRID:· Objection.· No foundation, vague and

ambiguous and argumentative as to supported.

· · · ·THE WITNESS:· I don't recall specifically.  I

recall generally that he had heard from them that they

supported it at some -- at some time.· I don't know

exactly when.



BY MS. GALLAGHER:

· · · ·Q· · · If we go to the next exhibit, which is

Exhibit 448, and this is a document that's dated 1972.

It's an interoffice memo from Warner Bros.,

Incorporated.· And it says, "We have agreed to pay to

Sanford Productions the sum of $1,500 for Sydney

Pollack's services in producing and directing this

project."

· · · ·MR. FRID:· I'm sorry, Counsel.· Counsel, I'm

sorry, you said Exhibit 448 and it says Exhibit 64.

Could you help me out here?

· · · ·MS. GALLAGHER:· I'm looking at Bates stamped --

· · · ·MR. FRID:· Okay.· Because you said exhibit.

Okay.· So this is now Exhibit 64?

· · · ·MS. GALLAGHER:· It is Bates stamp 448 at the

bottom.· Tyerman 448.

· · · ·MR. FRID:· Let me just ask you a question.· How

are you -- is this all going to be Exhibit 2?· Are

you marking it exhibit --

· · · ·MS. GALLAGHER:· This is all Exhibit 2, Mr. Frid.

· · · ·MR. FRID:· Okay.

BY MS. GALLAGHER:

· · · ·Q· · · So we just read this -- "We've agreed to

pay to Sanford Productions the sum of $1,500 for

Sydney Pollack's services in producing and directing



this project.· We will be billed later for DGA

contributions.· Please prepare the check and send it

to me for transmittal with the appropriate letter."

· · · · · · · Have you seen this document before?

· · · ·A· · · I believe I have.

· · · ·Q· · · And here this is attached to an email from

Alan Elliott to Barry Tyerman.· If we scroll up a

little bit and we'll see 447.· It says Alan Elliott to

Barry Tyerman, July 13, 2015.

· · · · · · · So this is Mr. Elliott sending this to

Mr. Tyerman.· Do you know if Mr. Tyerman ever sent

anybody any documentation whatsoever that showed

anything other than Mr. Sydney Pollack was being paid

$1,500 for his services in producing and directing the

project?

· · · ·A· · · I'm sorry, could you repeat the question?

· · · ·Q· · · Sure.· Do you know if anyone -- if

Mr. Tyerman ever sent anyone any document that ever

said anything other than what we see here that

Mr. Pollack was paid $1,500 for his services in

producing and directing the Aretha Franklin project?

· · · ·A· · · I'm sorry, I don't understand the

question.

· · · ·Q· · · Sure.· We see this one piece of paper

right here, which is a document dated March 14, 1972,



which says that Warner Bros. agrees to pay for Sydney

Pollack's services for $1,500 in producing and

directing the project and the project refers to the

Aretha Franklin filming, correct?

· · · ·A· · · Yes.

· · · ·Q· · · Did Mr. Tyerman ever produce anything to

you at all that said anything other than what we see

here that Mr. Pollack was going to be paid $1,500 for

his services in producing and directing the Aretha

Franklin project?

· · · ·MR. FRID:· Objection.· The question is vague.

No foundation.· Compound.

· · · · · · · Go ahead, sir.

· · · ·THE WITNESS:· Barry asserted rights in the

project.· I never understood exactly what those rights

were from Barry but he did assert rights.· So to the

extent that your question reaches that issue, he did

assert rights that I did not understand or agree with.

BY MS. GALLAGHER:

· · · ·Q· · · And Mr. Tyerman never produced any

document that was -- that said anything different than

what we see here that Mr. Pollack was being paid

$1,500 for his services in producing and directing the

Aretha Franklin project, correct?

· · · ·MR. FRID:· Objection.· Unintelligible as to any



other document.

· · · · · · · Go ahead, sir.

· · · ·THE WITNESS:· I stand by my prior answer.

BY MS. GALLAGHER:

· · · ·Q· · · You never saw an agreement that said that

Mr. Pollack had a percentage interest in the Aretha

Franklin film, correct?

· · · ·A· · · I never knew that Warners had a document

out there that gave him a percentage interest.

· · · ·Q· · · And Mr. Tyerman never showed you anything

like that, correct?

· · · ·A· · · I never saw the document that we

previously looked at.· No, I never saw that document

until today.

· · · ·Q· · · The $1,900 document we just looked at?

· · · ·A· · · You mean the $1,500 document?

· · · ·Q· · · Yes.

· · · ·A· · · I've seen this $1,500 document in the

past, but no, I was referring to the document where

Barry was negotiating with Warner Bros.

· · · ·Q· · · Oh, that's -- that's the 1997 negotiation.

· · · ·A· · · Right.

· · · ·Q· · · Okay.· Yeah, you never saw this at all?

· · · ·A· · · Right.· But this document I've seen.  I

couldn't tell you exactly when, but I've seen it.



· · · ·Q· · · And in all the discussions and emails and

claims that Mr. Tyerman set forth on behalf of

Mr. Pollack, this is the only written document that

you ever saw between Warner Bros. that talked about

Mr. Pollack's payment for services in producing and

directing Aretha Franklin, correct?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation, argumentative.

· · · ·THE WITNESS:· This is the only document.  I

believe that to be the case.· I couldn't swear to it

just because this is now pretty long ago for me, but I

believe that's the case.

· · · ·MS. GALLAGHER:· And, Mr. Videographer, can you

scroll down to Exhibit Tyerman 459, please, page 459

of Exhibit 2.

BY MS. GALLAGHER:

· · · ·Q· · · And Exhibit 2, page 459, is an email dated

August 12th, 2015 from Mr. McGuire to Barry Tyerman,

cc: Liesl Copland, Subject:· Sydney Pollack deal.

· · · · · · · Who is Lisa Copland?

· · · ·A· · · She was a partner at WME and this was her

bailiwick selling documentaries and independent movies

to third-party distributors.

· · · ·Q· · · Do you know how you became involved in

this issue of the Aretha Franklin documentary and



Mr. Elliott attempting to sell it?

· · · ·A· · · Yes.· Ari Emanuel asked me to be involved

and I had -- and then I worked on this movie for felt

like eight to nine years with Alan.

· · · ·Q· · · And what's Ari Emanual's position at WME

or what was it then?

· · · ·A· · · At the time he was co-CEO of WME.

· · · ·Q· · · Was it Mr. Emanuel that asked you to

become involved in this issue with Mr. Elliott?

· · · ·A· · · Yes.

· · · ·Q· · · Do you remember what he told you about

that?

· · · ·A· · · No.· He said in his typical way probably

why don't you call Alan and get into this and that's

probably all he ever said to me about it.

· · · ·Q· · · Do you remember what phase Alan was in at

the time that you first became involved, what phase of

the movie?

· · · ·A· · · Well, he was doing postproduction.· He was

doing postproduction on the movie.

· · · ·Q· · · And this is to Barry Tyerman:· "Barry,

Let's approach this like we're making a deal.

· · · · · · · "No. 1.· Alan has his memo from Warner

Bros. documenting a small payment to, presumably,

Sydney's loanout at the time.· The shoot was a 2 day



shoot.· The entire budget was probably about 20K or

so, so the payment would be reasonable.· Arguably,

Warner Bros. controls the rights.· That is certainly

what the memo looks like."

· · · · · · · The memo that you're referring to is what

we just looked at, which is the page 2, Exhibit 448,

the March 14, 1972 memo, correct?

· · · ·A· · · Yes.

· · · ·Q· · · And your interpretation based on both your

legal background and your experience in the industry

is that based on that memo, Warner Bros. controlled

the rights, correct?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation and calls for a legal conclusion, also

irrelevant as to his interpretation.

· · · ·THE WITNESS:· I interpreted that memo to be an

internal memo that indicated Warner Bros.

understanding that they owned all the rights from him

as an employee for hire.

BY MS. GALLAGHER:

· · · ·Q· · · And from him being Sydney Pollack,

correct?

· · · ·A· · · Yeah.

· · · ·Q· · · And that's information that you were

giving to Mr. Tyerman to let him know that's your



opinion after looking at the memo based on your

experience, both in the law and in your work at

William Morris agency, correct?

· · · ·A· · · Yes.· Yes.

· · · ·Q· · · It says, "You would argue on behalf of the

estate that the memo only documented one aspect of the

deal.· All of the approvals, et cetera, all of which

were equally important to your client, were left to

future dealings.· There may or may not be

documentation to support your argument."

· · · · · · · And Mr. Tyerman never showed you any

documentation that would lead you to believe that

there was any information about approvals for future

deals, correct?

· · · ·A· · · Correct.

· · · ·Q· · · It says, "I propose that we both recognize

that it is important to the film that the estate

supports the film if the film is to be released.· That

is what I would focus on."

· · · · · · · When you say it's important to the film,

we're talking about the Aretha Franklin film, right,

"Amazing Grace"?

· · · ·A· · · Yes.

· · · ·Q· · · The estate would be the estate of Sydney

Pollack?



· · · ·A· · · Yes.

· · · ·Q· · · From what we looked at the emails from

Rachel Pollack, Rachel Pollack, who is part of the

estate, supported Mr. Elliott working on this film,

correct?

· · · ·A· · · At the time she wrote that email, yes.

· · · ·Q· · · Then it says, "So what will it take to get

the estate's support?· Should be easy because the

universe of money is quite limited."

· · · · · · · What does that refer to?

· · · ·A· · · This is a music documentary.· The film was

shot in an imperfect way, but the material was

compelling.· What that reads to me like is that unless

the movie hit the Zeitgeist of the United States and

other countries, that it could be a very well received

movie but in terms of how much money it would make, I

just -- I didn't think at the time there would be a

huge amount of money made on this movie.

· · · ·Q· · · And when you say it was made in an

imperfect way, are you referring to the fact that when

Mr. -- the film was not synchronized so that when the

recording was made with Ms. Franklin singing?

· · · ·A· · · No.· I spent the first five years after

graduating from UCLA being a rock and roll film

editor.· So I have a lot of experience in looking at



these types of movies.· This movie was not shot

brilliantly.

· · · · · · · It did, however, capture Aretha Franklin

at her absolute prime and so those two things are in

opposition in terms of the value of the movie.· Aretha

being in her prime adds value.· The shooting of the

film itself detracts some value.· Therefore, I didn't

think this would be a huge moneymaker.

· · · ·Q· · · Was that something that Alan was working

on, was trying to correct the issues with the filming

so that it would be a more presentable product?

· · · ·A· · · Yes.

· · · ·Q· · · And that's something he spent a lot of his

time during those years concentrating on?

· · · ·A· · · Yes.

· · · ·Q· · · And was one of the issues that the film

wasn't synched properly?

· · · ·A· · · Initially.· That took some time.· But once

that's done, it's all a question of how does it cut

together.

· · · ·Q· · · Did your opinion change about the value of

the film in the future, especially with the death of

Ms. Franklin?

· · · ·A· · · I thought it could be a film that people

would come back to again and again over time, so maybe



over time it could have a real value, particularly, in

home video and streaming.· Although, streaming was not

that big a deal back then.· So would it make a

fortune?· So I was focused on would it make a fortune

in theaters.· I just -- this is my own personal

opinion, that's all it is, and I'd been wrong many

times.· I didn't think it would be a huge moneymaker

in theaters.

· · · ·Q· · · That's how you felt in 2015, correct?

· · · ·A· · · Yeah.· But I knew it was a movie that was

important for the record of Ms. Franklin's work and

that as such, it would last forever because this was

her in her absolute prime.

· · · ·Q· · · Did the death of Ms. Franklin make the

film more valuable?

· · · ·A· · · Hard to say.· I mean, obviously, that was

a worldwide event, her passing.· Having her available

to market the movie would have really helped the

movie.· So it certainly brought attention to the movie

and any attention is good for the distribution of the

movie.

· · · ·Q· · · So in this email you're just looking

basically at it as a feature film, not necessarily as

a stream film, correct?

· · · ·A· · · Yeah.· I was just speaking in terms of how



would -- when you release a movie in theaters, then

there's the afterlife, pay television, free

television, you name it, streaming.· At the time

DVD's.

· · · · · · · And so I always thought that the -- this

movie would stand the test of time as a record of this

fantastic performance, but I didn't think it would

make that much money theatrically.· I thought the

theatrical would be a fantastic ad for the

exploitation by other media.

· · · · · · · And by making a lot of money, I mean, I

saw this movie having a real afterlife in media other

than theatrical and I thought the theatrical could

potentially catch fire because of its subject and

because of the performance but that the -- the less

than perfect execution of the production of the film,

not the post but the production, would tamp down the

theatrical value on the movie.

· · · ·Q· · · And what you're referring to, the original

production of the film, correct?

· · · ·A· · · Yeah.

· · · ·Q· · · That would be the piece done by

Mr. Pollack?

· · · ·A· · · Repeat again.

· · · ·Q· · · That would be the part done by



Mr. Pollack?

· · · ·A· · · Well, he didn't do it alone.· He did it

with a number of cameramen and sound people and the

whole thing.

· · · ·Q· · · The original recording at the church?

· · · ·A· · · Yeah, the recording was done by a high-end

recording artist from Warner Records.

· · · ·Q· · · So at this time we're just -- where it

says, "the universe of money is quite limited," that

refers solely to feature film, not potential streaming

at that time?

· · · ·MR. FRID:· Objection.· Misstates his testimony.

· · · · · · · Go ahead, sir.

· · · ·THE WITNESS:· I think that it doesn't misstate

my testimony.· My testimony was that the -- if it

wasn't clear, then I'll clarify it right now.

· · · · · · · That the theatrical receipts would be

solid for a documentary, but documentaries don't

generally have huge amounts of money and this was not

produced in as good a fashion as other movies.· But I

always thought it would have a long life in media

other than a release in theatrical venues.

BY MS. GALLAGHER:

· · · ·Q· · · Then it says, "Alan will share in that

fairly with everyone."



· · · · · · · That was always Alan's position to you,

that he was willing to be fair with everybody?

· · · ·A· · · Yeah.

· · · ·Q· · · And then it says, "The material is

compelling."· That is what you talked about before,

the material itself with Ms. Franklin singing and how

amazing this was, that part of it was always unique

and compelling, correct?

· · · ·A· · · This material makes you want to stand up

and shout.· It's fantastic.

· · · ·Q· · · Then, if we look at next one down, which

is an email dated August 12, 2015 from Barry Tyerman

to Tom McGuire; Sydney Pollack, "Amazing Grace."

· · · · · · · Do you see that one, Mr. McGuire?

· · · ·A· · · Yeah.· Yeah, it's the email from Barry.

· · · ·Q· · · It says, "I understand from Warners that

you are representing Mr. Elliott and this project,

which frankly surprises me given the attitude and

disregard for contractual and creative rights he has

consistently and routinely exhibited.· Contrary to

Mr. Elliott's assertion, he has no rights to either

the name, likeness, biography or results and proceeds

of services of Sydney Pollack or Aretha Franklin among

other essential clearances and he is about to step off

the deepest, darkest elevator shaft of his life."



· · · · · · · When you received this email from

Mr. Tyerman, this tone of this email that Mr. Elliott

is about to step off the deepest darkest elevator

shaft of his life, did you feel that was a threatening

tone?

· · · ·A· · · Yes, it is on its face.

· · · ·Q· · · And was that Mr. Tyerman trying to assert

or insert himself in between Mr. Elliott and anybody

who wanted to potentially purchase this project?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation.

· · · ·THE WITNESS:· It's Barry being a bully.

BY MS. GALLAGHER:

· · · ·Q· · · And then the next email down is an email

date August 17, 2015 from Mr. Tyerman to Tom McGuire,

and it says, "Thanks, Tom.· I realize that you may

have not have been privy to all of the agreements and

other commitments your client has made over the years

with respect to this project and then "reconsider."  I

believe you will ultimately be made aware that the

standstill agreement with Ms. Franklin was in fact

entered into, among others.· It goes without saying

that I have the utmost respect for you and WME and I'm

sure that you and your agency would not want to be

party to violation of these agreements."



· · · · · · · Did Mr. Tyerman ever represent

Ms. Franklin, to your knowledge?

· · · ·A· · · I don't know.· I don't think so, but I

don't know.· Ms. Franklin was represented by other

lawyers and also by ICM.

· · · ·Q· · · And then it says, "As to direct

communications with our clients without debating your

ethical analysis, our clients have requested that

there be no direct communication and that everything

be routed through our offices."

· · · · · · · Are you aware that Mr. Tyerman was trying

to insert himself between Alan and the Pollack girls

so Alan couldn't have any communication himself with

the Pollack girls?

· · · ·A· · · That's the way I read that paragraph,

yes.

· · · ·Q· · · And again, there's nothing wrong with

Mr. Elliott speaking to the Pollack girls, correct?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation.

· · · ·THE WITNESS:· I don't see anything wrong with

it.

BY MS. GALLAGHER:

· · · ·Q· · · There's no ethical or lawyer-client

relationship between Alan and the Pollack girls,



correct?

· · · ·A· · · I'm sorry, say it again.

· · · ·Q· · · Alan's not an attorney, so there's nothing

wrong with him speaking himself to the Pollack girls,

correct?

· · · ·A· · · No, I don't think so.

· · · ·Q· · · And this is another example of Mr. Tyerman

inserting himself in between parties that he thinks

might cut him out of the deal, correct?

· · · ·A· · · I think it's him attempting to insert his

presence in between Alan and third parties, yes.

· · · ·Q· · · If we go down to exhibit -- this is an

email dated August 17, 2015 from Barry Tyerman to Tom

McGuire.

· · · · · · · Do you see this one, Mr. McGuire?

· · · ·A· · · Yeah, I'm reading it right now.

· · · ·Q· · · Okay.

· · · ·A· · · Okay.

· · · ·Q· · · And this is Mr. Tyerman saying to you and

to Alan Elliott that "Sydney Pollack accepts the

suggestion to take Mr. Pollack's name off the film,

including for the proposed screenings at Toronto.

Please have him cease any further use of Mr. Pollack's

name, performance or image and, without limiting the

generality of the foregoing, delete any and all visual



or other references to Mr. Pollack in and in

connection with the film."

· · · · · · · That's Mr. Tyerman directive on behalf --

or that's what he wanted to happen, is he wanted

Mr. Pollack's name to be removed from the film,

correct?

· · · ·A· · · That's correct.· Not only his name but he

appears in the movie as well.

· · · ·Q· · · If we go down to August 24, 2015 email

from Mr. Tyerman to Mr. McGuire, it's August 24 at

12:37 p.m.

· · · ·A· · · Okay.

· · · ·Q· · · I'm sorry, Mr. Tyerman, do you have to

leave -- you have to leave at 12 to 1?

· · · ·A· · · I have to leave from 12 to 1, yes.

· · · ·Q· · · I just wanted to make sure I didn't make

you late.

· · · ·A· · · I apologize to everyone for that.

· · · ·Q· · · No worries.

· · · · · · · This is Mr. Tyerman to you regarding

"Amazing Grace" and it says, "Tom, just as a reminder,

this is the status quo.· No rights have been granted

to use the name, likeness, performance or biography of

Sydney Pollack in connection with this project and

Mr. Elliott specifically agreed to take Mr. Pollack's



name off the film, of course, without prejudice to our

rights, positions and remedies.· Anyone acting

inconsistently with this will be held accountable."

· · · · · · · Was this Mr. Tyerman in your mind

threatening that anyone who tried to make any

reference to Mr. Pollack would be somehow held

accountable?

· · · ·A· · · That's what it says to me, yes.

· · · ·Q· · · And if we go down to the next one, August

24, 2015 at 1:05 p.m., this is again Mr. Tyerman to

you, Mr. McGuire, with regard to the "Amazing Grace."

· · · · · · · It says -- again, it's repeating

Mr. Tyerman's demand that Mr. Pollack's name and

likeness be removed from the film, correct?

· · · ·A· · · I'm sorry, I was reading and I didn't hear

you.

· · · ·Q· · · Sorry.· The August 24, 2015, 1:05 is again

Mr. Tyerman demanding that Mr. Pollack's name and

appearance be removed from the film, correct?

· · · ·A· · · It's not only that, there's other things

that he says, too.· Obviously, it speaks for itself.

· · · ·Q· · · The last sentence says --

· · · ·MS. GALLAGHER:· If we scroll down to the second

page, please, Mr. Videographer --

BY MS. GALLAGHER:



· · · ·Q· · · -- "Please confirm that this has been

implemented and there shall not be any inference in

any discussions with any third parties that this is

anything but a project not authorized by or on behalf

of Mr. Sydney Pollack."

· · · · · · · That's what Mr. Tyerman was, again, trying

to say to you, correct?

· · · ·A· · · It speaks for itself, yes.

· · · ·Q· · · Then we go down again to the next one,

August 26, 2015.· This is Mr. Tyerman to Mr. McGuire

saying, "No mention of Sydney Pollack," in caps,

"ANYWHERE, (including publicity, promotion, etc.) and

no use of image."

· · · · · · · Do you know why Mr. Tyerman was being so

insistent about this?

· · · ·A· · · I couldn't tell you.

· · · ·Q· · · Go down the next film -- I'm sorry, the

next one says, August 26, 2015.· This is your response

and it says, "Hi Barry.· Alan is pulling the directed

by credit to Sydney off of the film.· He had planned

to give him a producer credit as well (Produced by

Alan Elliott, Sydney Pollack, and Jerry Wexler."

· · · · · · · "Do you also want Alan to remove the

produced by credit?"

· · · · · · · So Alan was -- Alan Elliott was intending



on giving Mr. Pollack credit for directing and

producing the film, correct?

· · · ·A· · · Alan wanted to give him credit for both,

yes.

· · · ·Q· · · And Mr. Tyerman was the one that was

blocking that?

· · · ·A· · · Well, he requested that Alan not, and Alan

agreed, according to this email, that he would pull

the director credit.· I don't know frankly whether --

what the resolution was on the produced by credit.

· · · ·Q· · · And these emails are -- these emails are

being sent as the film is getting ready to be shown at

Telluride, correct?

· · · ·A· · · I don't recall if this is Telluride or

Toronto.· I just don't recall.

· · · ·Q· · · But they were being sent --

· · · ·A· · · It's probably Telluride but to be -- I

don't recall exactly when relative to the festivals,

so I just don't recall.

· · · ·MS. GALLAGHER:· If we can scroll down,

Mr. Videographer, to -- it's an email dated Sunday,

September 13th at 2015.· Go down a little bit more.

Okay.· Stop there.· Scroll up a little bit.

BY MS. GALLAGHER:

· · · ·Q· · · So this is an email dated September 12th,



2015 from Barry Tyerman to Mr. McGuire and it says,

"Aretha Franklin Documentary, 'Amazing Grace' Hosts

Secret Screening for Buyers/Variety."

· · · · · · · Do you know what this refers to, this

screening for Buyers at Variety?

· · · ·A· · · This is a screening at Toronto, a secret

screening at Toronto that Alan did, I recall vaguely,

that he had such a screening.· And Barry is informing

me as he states -- he's informing me what he states.

· · · ·Q· · · So Alan is trying to market the film to

some select buyers like in a smaller --

· · · ·A· · · Yeah, I don't know exactly where he did

this but there are screening rooms in Toronto that he

could have rented.

· · · ·Q· · · And what Mr. Tyerman says here is "I trust

you would be advising potential buyers that you have

no Sydney Pollack rights and in fact that there are

pending claims of which everyone should be placed on

notice."

· · · · · · · So at this time with Mr. Tyerman, who is

an attorney sending you this email, did you feel that

you had an obligation to notify potential buyers of

this alleged pending claim that Mr. Tyerman is making?

· · · ·A· · · Well, I wanted the other lawyers who were

involved in this to weigh in and -- but this is --



this is obviously a shot across the bow, and I felt

that I had to tell everyone on Alan's team about the

content and existence of this email, yes.

· · · ·Q· · · And why did you feel you had to tell

everyone on Alan's team about the contents of the

email?

· · · ·A· · · Because it was a direct threat or an

indirect threat, I guess, that if we did something,

then something else would happen.· So if we didn't

advise potential buyers, maybe he would make another

claim.· It was hard to say exactly what the result of

our not telling people would be, but it was just

another -- yet another threat.

· · · ·Q· · · ·And when it says from Tyerman here on

September 12th, 2015, "There are pending claims," do

you know what Mr. Tyerman is referring to about

pending claims?

· · · ·A· · · I couldn't tell you exactly but he had

made statements indicating -- over the prior month or

two or even longer perhaps that his client had rights

and we didn't, we didn't control those rights.· We

didn't agree with that, but he had made those

threats.

· · · ·Q· · · And those threats by Mr. Tyerman affect

the ability to market the film, correct?



· · · ·A· · · Yes.

· · · ·Q· · · And they negatively impact the ability to

market the film, correct?

· · · ·A· · · Well, we had to disclose that there was a

potential rights issue.· We couldn't close a deal

without disclosing that.

· · · ·Q· · · So these threats by Mr. Tyerman that

Mr. Pollack had the rights and some pending claims

would put a cloud on the title of the film, correct?

· · · ·A· · · Yes.

· · · ·Q· · · And the cloud on the title of the film

affects not only the ability to sell it but the value

of the film, the potential value, correct?

· · · ·A· · · Yes.

· · · ·Q· · · And it affects the value of the film in a

negative manner, correct?

· · · ·A· · · It affects it negatively, that's

correct.

· · · ·Q· · · And it could prevent potential purchasers

from putting up money for the film if there's a cloud

that they don't want to get involved with or have to

deal with, correct?

· · · ·MR. FRID:· Objection.· Calls for speculation.

· · · · · · · Go ahead.

· · · ·THE WITNESS:· That was the point of Barry's



emails, I believe, was to affect the price and cause

buyers to go away.

BY MS. GALLAGHER:

· · · ·Q· · · So based your experience both as a lawyer

and in your experience at 18 months at Warner Bros.,

you felt what Mr. Tyerman was trying to do was

interfere with the sell of the film?

· · · ·A· · · He was trying to assert rights that I

wasn't at all sure he had.· And in doing so, he was

affecting the value of the property, that's correct.

· · · ·Q· · · And if we look at the bottom email, this

is an email from Todd Musburger to Barry Tyerman dated

September 13, 2015.· It says, "Barry, I'm one of the

attorneys working with Alan Elliott on the Aretha

Franklin concert film project.· I have been asked by

our group to discuss with you the claim that you are

making in reference to your client, the Estate of

Sydney Pollack.· I know this is not an opportune day

to engage you and you might feel that you have fully

explained your position several times before, however,

I come to you seeking some guidance as to the nature

and validity of your claim.

· · · · · · · "I have reviewed the emails you have

written to Tom McGuire and Alan Elliott.· I know also

at your request the Pollack name has been removed from



the movie.· I studied the Quit Claim Deed from Warner

Bros. and the existing paperwork concerning

Mr. Pollack's payment for the work he performed on

this project.· I want to accord you every respect and

I feel that there must be something in your possession

that we have not seen.· It would be of genuine

assistance to all of us if you could provide us the

basis for your claim with the documentation you are

relying on.· I assure you I will give the matter the

priority it deserves.· As we say on occasion, time is

of the essence.· Cordially, Todd."

· · · · · · · Is Todd Musburger one of the people on the

team that you mentioned that you had provided that

prior email to with the --

· · · ·A· · · Yes.

· · · ·Q· · · -- with Mr. Tyerman saying there were

pending claims and everybody should be put on

notice?

· · · ·A· · · Yes.

· · · ·Q· · · What does Mr. Todd Musburger do?

· · · ·A· · · He's a litigator and lawyer in Chicago, I

believe.

· · · ·Q· · · And where he says, "I want to accord you

every respect and I feel there must be something in

your possession we have not seen, it would be of



genuine assistance to all of us if you could provide

the basis for your claim with the documents you are

relying on."

· · · · · · · Did Barry Tyerman ever provide any

document that showed that Mr. Pollack had any claim in

this movie?

· · · ·MR. FRID:· Objection.· Calls for a legal

conclusion, no foundation.

· · · ·THE WITNESS:· I did not see any documents that

Barry sent either me or anyone else on the Elliott --

Elliott side indicating that Barry had rights if he

was -- that Sydney retained rights.· There may be such

documents.· I've never seen them.

· · · ·MS. GALLAGHER:· If we could scroll down,

Mr. Videographer, down to the March 14, 2016, letter

which is part of Exhibit 2.

BY MS. GALLAGHER:

· · · ·Q· · · This is a letter from Linda Burrow.  I

think you mentioned this earlier when we were talking

about the -- explaining the background of how we got

to this point.· You mentioned that there was a letter

from Ms. Burrow setting forth her response to what

Mr. Tyerman was claiming, correct?

· · · ·A· · · Yes.

· · · ·Q· · · Did you work with Ms. Burrow on this



letter?

· · · ·A· · · I believe I saw it before it went out,

yes.

· · · ·Q· · · Can you -- I'm going to give you some time

to read this letter and then I'm going to ask you some

questions about it.

· · · ·A· · · Can you scroll down, please.

· · · · · · · Next page, please.

· · · · · · · Thank you.· I've read this letter.

· · · ·Q· · · I'm going to ask you -- so it says at the

beginning that according to the -- at the very top, if

we go back up again.

· · · · · · · To Mr. Tyerman, it says, "We understand

that you represent Mr. Pollack's estate, which you

believe has claims against the commercial exploitation

of the film.· Specifically, based on your email

correspondence with Mr. Elliott and his

representative, it appears that you are contending

that Mr. Pollack's estate may hold a copyright

interest in the footage of the film and that the use

of Mr. Pollack's name, likeness or biography in

connection with the film violates his posthumous right

of publicity.· The purpose of this letter is to

respond to these potential legal claims which, as set

forth below, we do not believe to be well founded."



· · · · · · · You reviewed this letter and you agreed

with Ms. Burrow's assessment that Mr. Tyerman's claim

on behalf of the Pollack estate were not well founded,

correct?

· · · ·A· · · I did not research any of the material

referenced in this letter.· For example, I did not

look at any of the cases.· I accepted Ms. Burrow's

assertion that these cases stood for the propositions

that she says in her letter, but based on that

assumption, I agree with her conclusion.

· · · ·Q· · · It says, "First, any copyright claim

Mr. Pollack's estate asserted in the film would almost

certainly fail.· As you are aware, the film was

created under the now repealed Copyright Act of 1909."

· · · · · · · Is that your understanding that the

Copyright Act of 1909 was repealed?

· · · ·MR. FRID:· Objection.· No foundation, calls for

a legal conclusion.

· · · ·THE WITNESS:· I'm not enough of a lawyer to

answer that question.· I don't know that law well

enough.· I accept what -- that Linda Burrow is a

copyright lawyer and she knows this area of the law,

but other than that, I have no independent

understanding of whether that's true or not.· I would

trust Ms. Burrow, though.



BY MS. GALLAGHER:

· · · ·Q· · · It says, "Assuming the film was

commissioned by Warner Bros., which appears to have

been the case, it would thus likely be considered a

work made for hire."

· · · · · · · Are you familiar with the term work made

for hire?

· · · ·A· · · I am but -- yes, I am.

· · · ·Q· · · And you don't -- would you agree with

Ms. Burrow's analysis with regard to that as well?

· · · ·A· · · I did not question what she wrote in this

letter -- anything that she wrote in this letter, so

yes.

· · · ·Q· · · Did you agree with what she wrote in this

letter?

· · · ·MR. FRID:· Objection.· Asked and answered.

· · · ·THE WITNESS:· Did I agree with everything she

wrote in this letter?· I agree with her analysis, but

I don't have an independent -- I did not independently

do the legal research to support that agreement.  I

trusted her as a lawyer and I believe that she is

correct.

BY MS. GALLAGHER:

· · · ·Q· · · Sorry.

· · · ·A· · · But I did not do any independent research



to confirm that belief.

· · · ·Q· · · Okay.· I understand what you're saying.

You're saying you didn't actually yourself look at

these cases but you relied on Ms. Burrow who -- that's

her expertise, working in this area of copyright,

correct?

· · · ·A· · · Yes.

· · · ·Q· · · And after reviewing this letter, you as an

attorney and attorney in the entertainment industry

agreed based on Ms. Burrow's analysis of the case and

the law that the claims that Mr. Tyerman was making at

this point in time were unfounded, correct?

· · · ·MR. FRID:· Objection.· No foundation, calls for

a legal conclusion, calls for speculation, also

argumentative.

· · · ·THE WITNESS:· I believe that Ms. Burrow's letter

is an accurate statement of the law.· I don't know if

there were other documents or other bases that

Mr. Tyerman might have had that he did not share with

anyone.· But I agreed with the -- her argument in this

subject to what I said previously about not looking at

the -- not making the actual analysis myself.

BY MS. GALLAGHER:

· · · ·Q· · · And you and Mr. Musburger were trying to

get to the bottom of what Mr. Tyerman claims on behalf



of Mr. Pollack were so that you could address them and

move forward with marketing your film, correct?

· · · ·A· · · Yes.

· · · ·Q· · · And what you wanted to do was to find out

the basis, whatever documentation he had, to prove any

claim by Mr. Pollack so that you would know whether or

not this claim that Mr. Tyerman was making in these

emails was true or not true, correct?

· · · ·A· · · Yes, we thought that would assist a

negotiation between the parties.

· · · ·Q· · · And you and Mr. Musburger were always open

and inviting Mr. Tyerman to provide whatever proof and

what other law he was relying on for his alleged claim

on behalf of Mr. Pollack, correct?

· · · ·A· · · Mr. Musburger's email to him said it

exactly as I would have said it, the one that we read

previously.

· · · ·Q· · · Did Mr. Tyerman ever sit down with you and

say, Tom, here's the evidence that I'm relying on,

here's the law that I'm relying on to show that I have

a valid argument in my claims I'm making with regard

to Mr. Pollack?

· · · ·A· · · Not to my recollection.

· · · ·Q· · · Did Mr. Tyerman continue to assert these

vague claims that there were some legal claim on



behalf of Mr. Pollack and that he continued to

interfere with Mr. Elliott's attempts to sell this

film?

· · · ·MR. FRID:· Objection.· Question is compound.

It's also argumentative.

· · · ·THE WITNESS:· Barry continued to send emails.

In my recollection, he continued to send emails and

make statements consistent with the positions that he

had taken, that his client owned rights in the movie

that we had not acquired.

BY MS. GALLAGHER:

· · · ·Q· · · And these continued claims that

Mr. Tyerman made after Ms. Burrow sent this letter to

him in 2016 continued to affect the value of the

Aretha Franklin film, correct?

· · · ·MR. FRID:· Objection.· The question is compound

and argumentative and also has no legal foundation.

· · · ·THE WITNESS:· All of the claims that Barry made

on this picture had an affect on the monetary value of

the picture.

BY MS. GALLAGHER:

· · · ·Q· · · And had a negative affect on the monetary

value?

· · · ·A· · · Had a negative monetary affect on the

picture.



· · · ·Q· · · He didn't stop making these claims after

Ms. Burrow sent this letter to him informing him that

his claims were not well founded, correct?

· · · ·A· · · I'm sorry, could you repeat the question?

· · · ·Q· · · Thank you.· He did not stop making these

claims on behalf, allegedly, of Mr. Pollack even after

Ms. Burrow sent this letter on March 14, 2016, telling

him his claims were unfounded, correct?

· · · ·A· · · I don't recall if he continued to send

emails.· I believe he did, but I don't recall exactly

what he would have sent after receiving this letter.

But I know he did not rescind the positions that he

had taken previously.

· · · ·MS. GALLAGHER:· We can -- we'll take a break

because I don't want to keep you.· I know you need to

leave at 12:00.· If you're done at 1:00, do you want

to come back at 1:15 to give you a little -- do you

have to eat something between now and then?

· · · ·THE WITNESS:· No, I'm going to eat something

during my next meeting.· I'll be ready -- 1:05, if

that's all right.

· · · ·MS. GALLAGHER:· That's fine.· Whatever works for

you.

· · · ·MR. FRID:· Counsel, how much longer do you have?

· · · ·MS. GALLAGHER:· Probably about an hour.



· · · ·MR. FRID:· Mr. McGuire, you'll have time for my

examination as well this afternoon?

· · · ·THE WITNESS:· I have until 3:00.

· · · ·MR. FRID:· Okay.· Well, I'd like to be able --

· · · ·THE WITNESS:· I'm sorry.· I've got to leave.

Goodbye.

· · · ·MR. FRID:· Okay.· Go ahead.

· · · ·THE VIDEOGRAPHER:· All right.· The time is 12:00

p.m.· We are going off the record.

· · · · · · · · ·(Lunch recess was taken.)

· · · ·THE VIDEOGRAPHER:· The time is 1:02 p.m.· We're

going on the record.

BY MS. GALLAGHER:

· · · ·Q· · · Thank you, Mr. McGuire for joining us

again.· Are you feeling okay?

· · · ·A· · · I'm okay.· Thank you.

· · · ·Q· · · So William Morris agency was -- itself

was -- were you representing Alan with regard to

trying to sell the Aretha Franklin film?

· · · ·A· · · Yes.

· · · ·Q· · · Okay.· And you hired Linda Burrows because

of the threats and the cloud that Mr. Tyerman had

placed on the title, correct?

· · · ·MR. FRID:· Objection.· Compound.

· · · · · · · Go ahead.· Go ahead.



· · · ·THE WITNESS:· I believe Mr. Elliott hired Linda

at my recommendation.

BY MS. GALLAGHER:

· · · ·Q· · · Okay.· But it was because of these issues

that Mr. Tyerman was claiming about the film?

· · · ·A· · · Yes.· Yes.

· · · ·Q· · · When we last were looking at the March

2016 letter from Ms. Burrows, who made the -- after

looking at the law and the case law, made the

determination that Mr. Tyerman's claims that Sydney

Pollack had some type of copyright claims that were

unfounded, correct, that's where we left off?

· · · ·A· · · The letter speaks for itself.

· · · ·Q· · · And after that letter was written,

Mr. Tyerman continued to insert himself and make

claims that Sydney Pollack had some type of financial

interest in this, correct?

· · · ·A· · · That's my recollection.· I don't have an

independent recollection of the timing of all of this

but that is my recollection.· I, for example, don't

know where we were with Lions Gate at this particular

moment.

· · · ·MS. GALLAGHER:· So if we go -- Mr. Videographer,

we're going to scroll down to the very bottom of

Exhibit Number 2.· And we're going to go up to the



email that's dated May 6th.· There we go.· These are a

little bit of out of order, I apologize.· I've been

dealing with this struggle.· It's driving me crazy.

BY MS. GALLAGHER:

· · · ·Q· · · May 6, 2016, it's from Mr. McGuire to

Barry Tyerman, and it says, "Still trying to figure

out what you want to make a deal work on Aretha.· You

are the last piece, and although I think we differ on

the legalities of it all, there are a lot of people

who have worked hard to get this film done.· It would

be a shame to take a blowtorch to all their work.

Let's figure out a deal."

· · · · · · · Does this refresh your recollection that

these were issues, discussions that you were still

having with Tyerman with regard to the Lions Gate

proposed deal?

· · · ·A· · · Okay.· Is this in Lions Gate?· I don't

recall.

· · · ·Q· · · I think it's mentioned in here.· Tyerman

responds, "We will discuss this with the Pollacks and

try to suggest something which gives you the rights

you are seeking but within the finances as they exist.

Barry."

· · · · · · · And then you say on May 9, if we go up a

little bit more, "If we could get something in the



next 24 hour, that would be okay.· Aretha is making

noises.· Everyone else is trying not to lose faith."

· · · · · · · May 11th, the next one up.· It says, "In

deference to Aretha (and her apparent desire to clear

a path for distribution of this material), subject to

working through other appropriate terms and

conditions, (approval of the finished program,

appropriate approvals of the use of Sydney Pollack's

name, photograph, likeness and biographical material),

we'd be willing -- we would be prepared to grant the

necessary rights for sums payable through a collection

account equal to 50% of the gross revenue from

licensing and other exploitation of the program, after

set aside of the guaranteed Aretha Franklin payment,

and after deduction 'off the top' of payment of

contingent compensation to Aretha Franklin.· This

obviously is significantly less than we had originally

sought and then what we believe is fair compensation

for the Sydney Pollack rights, but we want to 'cut to

the chase' as there appears to be a narrow window

trying to bring this all together and avoid litigation

and project going 'back on the shelf'."

· · · · · · · So this is Mr. Tyerman saying to you they

wanted a payment of -- is it 50 percent of the gross

revenue from licensing and other exploitation of the



program after set asides for Aretha?· Is that 50

percent of the entire amount?· 50 percent of Alan's

share?· Do you know what that refers to.

· · · ·A· · · The way I read this -- of course, this

speaks for itself, but the way I read this with my

experience as an entertainment lawyer is that he wants

a collection account set up into which all gross

revenues are paid and he wants 50 percent of all such

gross revenues after a guaranteed Aretha Franklin

payment, which I recall was a million dollars,

something like that, and after deduction of any

contingent compensation paid to Aretha's estate.

· · · ·Q· · · And then who would get the other 50

percent?

· · · ·A· · · That would be retained by Alan, and as

Alan has directed, Alan had made a number of other

deals with third parties for pieces of a back end

that -- so Alan would end up with very little.

· · · ·Q· · · And it says that this is significantly

less than we had originally sought.· Do you remember,

was he -- was Tyerman looking for 100 percent

before?

· · · ·A· · · I have no idea what he was originally

looking for.· I don't think he ever said.

· · · ·Q· · · And then at the next one up you go, "Just



so that I'm clear, no ability for Alan to recoup any

costs other than costs related to Aretha?· No Warner

Bros. costs, no costs to complete the film?"

· · · · · · · So you're asking Mr. --

· · · ·A· · · Yes.

· · · ·Q· · · -- Tyerman -- just saying that Alan

doesn't get any of the costs that he puts into there,

correct?

· · · ·A· · · Correct, that's what I was asking him

about.

· · · ·Q· · · Do you know how much costs Alan had put

into the film at this time?

· · · ·A· · · I don't know.· It was significant.

· · · ·Q· · · And what's significant to you, millions?

· · · ·A· · · It was millions of dollars but I don't in

fact know.

· · · ·Q· · · That's fine.

· · · ·A· · · I knew at one time.· I don't know now.

· · · ·Q· · · If we go up to the next one, May 11th.· It

says from Tyerman, Wednesday, May 11th, "I think we

could agree to carve out a corridor for the mutually

approved direct prospective incremental third-party

costs of doing whatever technical work would be

required to deliver the film to Lions Gate.· I think

you said that number was approximately $400,000, which



sounds very high from my experience in the documentary

world."

· · · · · · · This is -- this refers Lions Gate to this

deal that was being discussed in this email that it's

the Lions Gate deal, correct?

· · · ·A· · · Yeah.

· · · ·Q· · · And Tyerman was insisting that he have 50

percent of the Lions Gate profits, correct?

· · · ·A· · · 50 percent less those two permitted

deductions, and this email -- the two permitted

deductions being the guaranteed payment to Aretha's

estate and the contingent compensation payable to

Aretha's estate.· And this email was suggesting that

maybe he would agree to allowing Alan to deduct

another 400 -- or he would discuss at least -- direct

out-of-pocket third-party costs less than 400 grand.

· · · ·Q· · · And did this insistence by Tyerman to

having this 50 percent interfere with the ability to

close the Lions Gate deal?

· · · ·MR. FRID:· Objection.· Calls for a legal

conclusion.

· · · ·THE WITNESS:· Did it impede the Lions Gate?

Yes, because --

BY MS. GALLAGHER:

· · · ·Q· · · Yes.



· · · ·A· · · -- Alan needed to make some money on this,

too, and this was going to severely impact Alan's

ability to make money on it.· The fact of the

threatened litigation was also weighing on Lions Gate

as well.

· · · ·Q· · · And you had to disclose where Tyerman here

says, he threatened litigation, you had to disclose

that to Lions Gate as well?

· · · ·A· · · We disclosed that.

· · · ·Q· · · And you're under the obligation to

disclose it, correct?

· · · ·MR. FRID:· Objection.· No foundation, calls for

a legal conclusion.

· · · ·THE WITNESS:· I don't know whether I had a legal

obligation to, but that's the way I do my business.  I

disclose anything material like that.

BY MS. GALLAGHER:

· · · ·Q· · · Anything that can cloud the title or

possibly result in litigation, correct?

· · · ·A· · · Yeah.

· · · ·MS. GALLAGHER:· Okay.· And then if we look at

Exhibit Number 4, Mr. Videographer, scroll up a bit.

· · · ·THE VIDEOGRAPHER:· Sorry, what was that?

· · · ·MS. GALLAGHER:· ·Exhibit 4, it's a separate

exhibit that I emailed you.



· · · ·THE VIDEOGRAPHER:· Oh, I have to download that.

I didn't see that come up.

BY MS. GALLAGHER:

· · · ·Q· · · Mr. McGuire, is it your custom and

practice that when there's threats of this nature made

that cloud the title like Mr. Tyerman was making and

threats of litigation, you disclose that to every

potential buyer, correct?

· · · ·A· · · Yes.

· · · ·Q· · · And you could be liable if something

happens and you don't disclose it, correct?

· · · ·A· · · Of course.

· · · ·MR. FRID:· Objection.· No foundation, calls for

a legal conclusion.

· · · ·THE WITNESS:· I don't think I'd personally be

liable.· I don't think it's a very ethical thing to do

but I don't -- aside from that, I don't have an

opinion.

· · · · · · · · · ·(Exhibit 4 was marked

· · · · · · · · · · for identification.)

BY MS. GALLAGHER:

· · · ·Q· · · Okay.· What we're looking at Exhibit 4 is

a June 17, 2016 letter from Ms. Burrows to Mr. Tyerman

and it looks like this is after the Lions Gate deal,

back and forth, and it says, "This letter follows up



on my March 15, 2016 letter to you and further

responds to your various demands to Tom McGuire at WME

regarding the documentary film 'Amazing Grace.'· In

the four months since my letter and despite

Mr. McGuire's repeated requests, you have yet to

identify any legal or contractual rights held by your

client that would in any way be affected by commercial

exploitation of the Film."

· · · · · · · Do you agree with Ms. Burrow's statement

there?

· · · ·MR. FRID:· Objection.· No foundation, calls for

a legal conclusion.

· · · ·THE WITNESS:· I agree that he didn't identify

any legal or contractual rights.

BY MS. GALLAGHER:

· · · ·Q· · · And this had been going on since March of

2016.· Now it's June of 2016.· Would this interfering

with your ability to market the film?

· · · ·A· · · Again --

· · · ·MR. FRID:· Objection.· No foundation.· Go

ahead.

· · · ·THE WITNESS:· I would need to know where we were

on the Lions Gate deal.· I don't know if the deal had

cratered at this point or not.· This was certainly a

major, major issue in that deal.



BY MS. GALLAGHER:

· · · ·Q· · · It was a major issue in the Lions Gate

deal, Mr. Tyerman's claims of potential litigation?

· · · ·A· · · Yes.· Yes.· They did not want to be in

litigation on this picture.

· · · ·Q· · · And then if we go down to the second page,

it says, "Although Mr. Elliott has no obligation to

compensate Mr. Pollack's estate whatsoever, he also

recognizes that, if Warner Bros. had never engaged

Mr. Pollack, the Film never would have been made.

Mr. Elliott is therefore prepared to compensate

Mr. Pollack's estate either through a lump sum of

$100,000 to be paid from Mr. Elliott's share of any

minimum guarantee paid by the Film's distributor or

through 5 percent of the Film's net proceeds."

· · · · · · · Is that an offer that you and Mr. Elliott

and your team had agreed to make to try to stop

Mr. Pollack from these claims that were interfering

with the ability to get this film out there?

· · · ·A· · · I don't recall the back and forth but by

the way Ms. Burrow wrote this letter, I presume that's

something we all discussed before she made that

offer.

· · · ·Q· · · Were you involved at all with any

negotiations with Concord?



· · · ·A· · · I don't believe so, and I don't know if

Liesl Copland was herself.· She may have been.  I

don't know.

· · · ·Q· · · And I'm going to go -- I don't want to

consume all of your time, so I'm going to fast forward

to when Ms. Aretha Franklin passes away in August of

2018.· Okay?

· · · ·A· · · Okay.

· · · ·Q· · · At that point in time was there -- at that

point in time was there a renewed interest in this

documentary?

· · · ·A· · · I believe so, yes.· I don't recall with

which distributor, but I believe there was renewed

interest, yes.

· · · ·MS. GALLAGHER:· And if we can go to -- I think

the easiest way to do this, Mr. Videographer, I

apologize, we're going to look -- can you search for

September 26, 2018?

BY MS. GALLAGHER:

· · · ·Q· · · Do you remember a grant --

· · · ·THE VIDEOGRAPHER:· Exhibit 4?

· · · ·MS. GALLAGHER:· September 26, 2018.

· · · ·THE VIDEOGRAPHER:· Is that within Exhibit 4?

· · · ·MS. GALLAGHER:· I'm sorry.· It's within Exhibit

2.



· · · ·THE VIDEOGRAPHER:· Got it.· Okay.

· · · · · · · I see September 27th, but I don't see a

26th.

· · · ·MS. GALLAGHER:· It should go -- hold on, let's

see.· There it is right there.· You just had it.

Scroll down just a little bit.· Next page.

BY MS. GALLAGHER:

· · · ·Q· · · So this is an email from Alan Elliott

dated Wednesday, September 26, 2018 to Graham Taylor

and Tom McGuire and other people involved.· It says,

"Hey Graham and Tom.· Tom and I chatted tonight and

I'd like to get together ASAP to discuss options.

Please me know when a good time is."

· · · · · · · Does this refresh your recollection that

in September 26, 2018, Graham Taylor after Aretha

Franklin passed away made an offer for $10 million for

the film?

· · · ·MR. FRID:· Objection.· No foundation.

· · · ·THE WITNESS:· I'm sorry.· I lost my video.· Let

me try to jump back on in a second.· Okay.· I'm back

on.

· · · · · · · And the question is do I recall --

BY MS. GALLAGHER:

· · · ·Q· · · Mr. Graham Taylor making an offer of $10

million for the film after Aretha Franklin died?



· · · ·A· · · I know -- I wasn't present when Graham

actually made the offer, so I don't know exactly what

he said, but I do know that Alan called me excited and

said that Graham had just made a $10 million offer.

But I was not present when Graham spoke to Alan

directly.

· · · · · · · Is that an email directly above the email

I'm looking at?· Is that an email with that $10

million offer?· No.· Okay.

· · · ·Q· · · And if we go down to the next email, which

is dated October 30th, 2018, it's from Tyerman to

Mr. McGuire regarding the Aretha film.· It says, "The

proposed arrangement for the acquisition of the Sydney

Pollack rights is not acceptable.· In consideration,

among other things, of Mr. Pollack's directing the

original footage and supervising various preproduction

activities, including with your client, as well as the

as yet unauthorized extensive use of his name and

celebrity to promote, market and sell the project, we

feel strongly that under no circumstances can the

arrangement include fees and contingent participations

of no less than those received by Alan Elliott and/or

any entities on his behalf.

· · · · · · · "I look forward to hearing from you and in

the interim reserve all rights, positions and



remedies, including, without limitation, claims

against any individuals or entities in the chain of

promotion, sale, distribution or exploitation of the

project for any past or future infringement of our

clients rights."

· · · · · · · So in October 30th, 2018, despite the two

Linda Burrow emails that we looked at, one in March

and one in June of 2016, Mr. Tyerman is still trying

to make a claim and to interfere with the sale of this

project, correct?

· · · ·MR. FRID:· Objection.· Argumentative, misstates

the evidence.· No foundation.

· · · ·THE WITNESS:· He never responded to Linda's

letters.

BY MS. GALLAGHER:

· · · ·Q· · · And he never --

· · · ·A· · · To the best of my knowledge.

· · · ·Q· · · So he never responded and said, Here's my

right.· This is why I believe I'm acting in good

faith?

· · · ·A· · · That's the extent of my knowledge.

Whether he did to someone else, I don't know, but I

don't believe he did, at least anyone else in Alan

Elliott's universe.· He never did to me.

· · · ·Q· · · And he's still continuing two years later



in 2018 to assert claims and to try to get 50 percent

of the proceeds, correct?

· · · ·MR. FRID:· Objection.· Argumentative, improper

question, no foundation.

· · · · · · · Go ahead.

· · · ·THE WITNESS:· He's trying to tie the Pollack

estate compensation to whatever Alan makes from the

picture as well.

BY MS. GALLAGHER:

· · · ·Q· · · And you saw that Alan had a quitclaim deed

for the rights from Warner Bros., correct?

· · · ·A· · · Yes, I assisted Alan in negotiating

that.

· · · ·Q· · · Pollack -- Pollack and Tyerman never had

any such quitclaim for the rights, correct?

· · · ·A· · · I don't know.· I don't believe so.

· · · ·Q· · · They never showed you one, correct?

· · · ·A· · · They never showed me one.· They told me

that they gave me all the documentation that they had

internally relating to the documentary.· Obviously,

they didn't.

· · · ·Q· · · If we look on October 29th at 2:56, the

email below that is an email from Alan to Barry

Tyerman with cc to you, and it says, "Tom asked me to

send this as he is at the opera and Todd Musburger is"



-- I apologize, that's kind of squished, but it says,

"back end:

· · · · · · · "AE shall pay the Estate Ten Percent of

AE's net proceeds from all forms of exploitation of

the Film throughout the Territory.· Net proceeds shall

mean the sum remaining following payments to the third

parties and who have a valid prior financial interest

in the Film and a full recoupment of the budget."

· · · · · · · So that's Alan offering to pay the estate

10 percent of Alan's percentage after he pays all the

other third parties who have a financial interest,

correct?

· · · ·A· · · Yeah.

· · · ·MS. GALLAGHER:· And, Mr. Videographer, can you

scroll down.· I'm going to have you scroll down to an

email that starts November 15th, 2018.

BY MS. GALLAGHER:

· · · ·Q· · · And do you remember there being a

screening of the film for NEON and A24 and Netflix and

MGM?

· · · ·A· · · I have a vague memory of this.· I don't --

yes, I have a vague memory of this, yes.

· · · ·Q· · · Okay.· If --

· · · ·A· · · I remember dealing with Tirrell and Joe

Woolf and Joe Boyd on those issues.



· · · ·MS. GALLAGHER:· If we scroll down a little bit

more, Mr. Videographer, I'll tell you when to stop.

There it is.

BY MS. GALLAGHER:

· · · ·Q· · · It says To: Liesl Copland.· Subject: Re

Lions Gate/Codeblack.· Do you know what that refers

to?

· · · ·A· · · I don't.· This was a -- a division of

Lions Gate that released movies.· So it is a separate

division of Lions Gate, I believe.· That's my memory.

· · · ·Q· · · And it says, "While I have you all, I'm

expecting offers in the next 24 hours from NEON, A24,

Netflix, MGM/Orion at a minimum."

· · · · · · · Does that refresh your recollection that

that's after a screening that happened in 2018?

· · · ·A· · · Say again?

· · · ·Q· · · Does that refresh your recollection that

this was after a screening that happened in 2018 of

the film?

· · · ·A· · · Yes.

· · · ·Q· · · And if we scroll down one more, it's dated

November 15, 2018 from Tirrell Whittley to Liesl

Copland.· And it says, "Liesl, I received a call from

Jeff Clanagan of Lions Gate/codeblack last night.· He

mentioned that they had screened the film yesterday



but had several outstanding questions/concerning

regarding the overall legal status and clearances with

the film.· I assured him that the Franklin Family is

fully on board and that the injunction is no longer in

effect."

· · · · · · · So between the time that we last looked in

2016 and the passing of Aretha Franklin in 2018, the

issues with the Franklin Family had been worked out,

correct?

· · · ·A· · · That's what this says.· That's consistent

with my memory, but I don't know specifically what

date that was worked out.

· · · ·Q· · · But this says here the Franklin Family is

fully on board and the injunction is no longer in

effect; is that correct?

· · · ·A· · · That's what it says, correct.· And that's

consistent with my memory.· I just don't know exactly

when that happened.· I presume it happened sometime in

November of 2018.

· · · ·Q· · · Okay.· Then it says, "We talked about

Sydney Pollack's status and that we are respecting the

specific request of the estate to remove his name from

the project.

· · · · · · · "Can you and/or Tom McGuire please follow

up with Jason Constantine today to help level set



their legal concerns?"

· · · · · · · So now in November 15 of 2018, Tyerman and

his allegations that there are some type of claim are

still interfering with the inability to market this

film, correct?

· · · ·A· · · Yes.

· · · ·Q· · · Do you recall having a conversation with

Jason Constantine about this?

· · · ·A· · · I may have had conversation with his

lawyer, his in-house lawyer, but I also may have had

conversation with Jason.· I simply don't recall.

· · · ·Q· · · But you had to have conversations with

potential buyers about Tyerman's claims which were

still affecting the ability to sell this film,

correct?

· · · ·A· · · Yes.· I'll note for the record that one

month later I left WME, so I was no longer part of

this.

· · · ·Q· · · Okay.· ·And who is Tirrell Whittley?

· · · ·A· · · He was someone who was a marketing person,

a very successful marketing person who was helping

Alan sell this project.

· · · ·MS. GALLAGHER:· If we scroll up,

Mr. Videographer, to the next emails, please.· We went

through that one.· Keep on going up.· Okay.· You can



stop there.

BY MS. GALLAGHER:

· · · ·Q· · · On this one it says, "I was under the

impression that we wanted to re-calibrate and simplify

the Waterfall, not that we would do something

separately.· I know that WME is talking with ESSENCE

as well and it was a discussion that I had with them

before reaching out to ESSENCE directly.· Basically,

they brought the idea of ESSENCE to me and I took the

lead based on my relationship.· I requested the

initial waterfall from WME but it's fine if we want to

provide something separate.· I would want to

respectfully inform WME of that approach.· I will call

you when I land and we can figure out the best -- next

best step here.· I'm game for whatever, but would like

to respond quickly to ESSENCE."

· · · · · · · ·Do you remember what ESSENCE's interest

was or what its involvement was going to be?

· · · ·A· · · I don't.· It makes sense.· I just -- I

have no idea -- no memory of what ESSENCE's

relationship was going to be.· It might have been as

some kind of sponsor.

· · · ·MR. DOUGLAS:· Maryann, what's the date and time

of that email, please?

· · · ·MS. GALLAGHER:· November 15, 2018 at 7:09.



· · · ·MR. DOUGLAS:· Thank you.

BY MS. GALLAGHER:

· · · ·Q· · · Okay.· This one is from Mr. Joseph Woolf

to Tirrell Whittley.· Who is Joseph Woolf, W-o-o-l-f?

· · · ·A· · · I don't recall.

· · · ·Q· · · It's dated November 15th, 2018 at 11:03.

It says, "Okay.· Understood and agreed.· As a recap to

the group, the question boils down to is (1) do we

want to follow WME's approach (three separate tranches

2 debts, 1 equity).· Do you know what that refers

to?

· · · ·A· · · I don't.

· · · ·Q· · · "Or (2) propose something else.· Tirrell,

Rob and I had discussed incorporating a

marketing/sponsorship roll into the proposal and

eliminating the role as lender.· This would convert

Essence's recoupable loan to a non-recoupable

marketing spend and I believe may be easier to

negotiate and contract.· When we spoke to WME on

Sunday, Liesl believed the sponsor value for a film

like this would be between $500,000 to $1 million.· On

the equity side, WME suggested 2.5 million for a 15

share or an implied 16.67 million equity value."

· · · · · · · So for that valuation on the equity side,

do you know where that comes from, the 2.5 million for



a 15 percent equity share for an implied 16.67 million

equity value?

· · · ·A· · · I don't know that.· That was -- that

discussion was with Liesl, who is very -- more

experienced than me and very experienced in this

world.· And I did not consult with her on that issue.

· · · ·Q· · · So Liesl Copland would be experienced in

valuing the potential value of the Aretha Franklin

film, the "Amazing Grace"?

· · · ·A· · · Yes, much better than me.

· · · ·Q· · · And you rely on her in giving you

appropriate valuations?

· · · ·A· · · Yeah.

· · · ·Q· · · And how much experience has she had doing

this, to your knowledge?

· · · ·MR. FRID:· Objection.· No foundation.

· · · ·THE WITNESS:· You'd have to ask her.· I know she

has a lot of experience.

BY MS. GALLAGHER:

· · · ·Q· · · And if the -- it's a 50 percent share or

an implied $16.6 million.· What would the total equity

value be?· It would be far above 16.67, correct?

· · · ·A· · · If 2 1/2 percent was 15, you would do the

math to get to 100 percent.· So I presume that that

math works at 16.67.



· · · ·Q· · · And if we can scroll up to the next email,

please.

· · · · · · · Then, this is from Tirrell Whittley, re

Tuesday meeting, November 15th, 2018.· It says, "I

didn't get a direct response, but I did learn that our

starting sales number is $10 million.· A couple of

distributors have contacted me, assuming $10 million

is the base line."

· · · · · · · Is that consistent with what distributors

were offering in November 2018 for "Amazing Grace" to

your knowledge?

· · · ·MR. FRID:· Objection.· No foundation and calls

for speculation, also argumentative.

· · · ·THE WITNESS:· I was not involved in receiving

those initial offers from distributors.· I was

involved in negotiating contracts that were -- and

negotiating responses, but I was not involved in the

initial offers.· So I have no idea.

BY MS. GALLAGHER:

· · · ·Q· · · Were you involved in negotiating contracts

that were in this area of $10 million baseline?

· · · ·A· · · On this movie?

· · · ·Q· · · Yes.

· · · ·A· · · I was tangentially involved with the head

of Endeavor Content because he spoke -- he and I spoke



about his own $10 million offer.· And so I was aware

of Graham's interest on behalf of Endeavor Content.

· · · ·Q· · · So you had personal knowledge that

Mr. Graham Taylor wanted to offer $10 million for the

"Amazing Grace" documentary, correct?

· · · ·A· · · Yes.· The offer, of course, is subject to

all the normal conditions, but he did make a $10

million offer.

· · · ·Q· · · And were the conditions that there had to

be clear title?

· · · ·A· · · Yes, that would be one of them.

· · · ·Q· · · And was the Tyerman claim that Mr. Pollack

had some rights that he had never provided any

evidence of part of the cloud on the title?

· · · ·A· · · That was the content of my conversation

with Graham.· He wanted to know what I thought about

it.

· · · ·Q· · · So Mr. Graham Taylor wanted to buy the

film for $10 million but he was concerned about the

cloud on the title that was put on by Mr. Tyerman's

claims and threats of litigation, correct?

· · · ·MR. FRID:· Objection.· Misstates his testimony,

no foundation.

· · · ·THE WITNESS:· Graham and I discussed the

viability of that -- of the claims and the fact that



the claims existed.

BY MS. GALLAGHER:

· · · ·Q· · · And what was discussed in that matter?

· · · ·A· · · I think I'm crossing over into

attorney-client privilege.· At the time Endeavor

Content was owned 100 percent by WME and he was asking

my opinion as a lawyer.

· · · ·Q· · · He was asking your opinion as a lawyer

because he was concerned about potential claims that

Mr. Tyerman had asserted and potential litigation that

Mr. Tyerman had threatened, correct?

· · · ·A· · · Yes.

· · · ·MR. FRID:· Objection.· Misstates his testimony.

Also, no foundation.

BY MS. GALLAGHER:

· · · ·Q· · · And your answer?

· · · ·A· · · In my opinion, it does not misstate my

testimony.· He was asking about what I thought about

the claims.

· · · ·Q· · · And so in 2018, this is -- like the

November 2018 time frame, Tyerman's claims and threats

of litigation were still interfering with

Mr. Elliott's ability to sell this film and recognize

its full value, correct?

· · · ·A· · · It was a concern of Graham's that we



discussed.

· · · ·MS. GALLAGHER:· And then if we scroll up,

Mr. Videographer, to December 6th, 2018.

BY MS. GALLAGHER:

· · · ·Q· · · In addition to discussions with

Mr. Taylor, were you also having discussions with any

of the other potential buyers at this time in November

of 2018?

· · · ·A· · · I frankly don't recall.· I might have

been.· I was getting ready to leave.

· · · ·THE VIDEOGRAPHER:· Did you mean scroll down?

· · · ·MS. GALLAGHER:· You got it.· Keep on going up.

This is the letter I'm looking for.· Keep on going up.

Up, up.

BY MS. GALLAGHER:

· · · ·Q· · · This is a -- you can stop there --

December 6th, 2018, letter to Dale Kinsella and it's

from Freedman, Boyd, Hollander, Goldberg, Urias &

Ward.

· · · · · · · Was this another law firm -- did WME

assist Mr. Elliott in obtaining another law firm to

again address these claims that Mr. Tyerman was

making?

· · · ·A· · · You're asking me?· I don't recall seeing

this letter.· I'm sure I did, but I don't recall as I



sit here seeing this letter and I have not read it

since over three years.

· · · ·Q· · · No worry.

· · · ·A· · · Over five years.

· · · ·Q· · · If you could take a few minutes to read

it.· I'll ask you a few questions.

· · · ·THE WITNESS:· Can you scroll up, please.· Can

you scroll up, please.· Can you scroll up, please.

Can you scroll up, please.· Can you scroll up, please.

Can you scroll up, please.· Can you scroll up, please.

· · · · · · · Thank you very much.· I read the letter.

BY MS. GALLAGHER:

· · · ·Q· · · Do you remember reviewing this letter

before it was sent?

· · · ·A· · · I don't have a specific memory today.· It

would -- it makes sense that I would have looked at

this before it was sent, but I don't have an

independent recollection of having reviewed it.

· · · ·Q· · · And it looks like this letter, which is

dated December 6, 2018, references a response to

Mr. Tyerman continuing to make claims that there's

some type of claim or interest on behalf of the

Pollack's estate, correct?

· · · ·A· · · The letter speaks for itself but I do

believe the letter says that, yes.



· · · ·Q· · · And it says here, "You are no doubt aware

that we must disclose your letter to the distributors

with which we are presently in final negotiations, and

will have to consider holding Mr. Tyerman and the

Pollack estate responsible if their interventions

adversely affect the deal."

· · · · · · · Do you know what distributor that refers

to?

· · · ·A· · · I would be guessing if I gave you the

names of the distributors.· At this point, I'm one

foot out the door and I -- it wouldn't be -- it

wouldn't surprise me if those distributors included

the distributors that were on that list that -- in

that, I believe, Liesl Copland email, but I in fact

don't know.· I know obviously one of them had to have

been NEON because that was the ultimate distributor of

the film.

· · · ·Q· · · Were you involved in the negotiation with

NEON?

· · · ·A· · · I may have been involved in one phone call

but other than that, I don't believe I was.

· · · ·Q· · · Did William Morris handle the negotiations

with NEON?

· · · ·A· · · To be honest, I don't know.· I do believe

Liesl stayed attached to this project, so the answer



is yes, although after I left WME, I'm still very

friendly with them but I didn't -- I don't have really

any -- I didn't have any discussions about this

particular issue.· I did have various discussions with

Alan on completely unrelated issues in the year after

it, 2018 until the present.

· · · ·Q· · · Whoever stepped into your shoes or whoever

was involved in negotiating deals with NEON and these

other distributors, would have had an ethical duty to

disclose Tyerman's claims and Tyerman's expression of

litigation, correct?

· · · ·A· · · Yes.

· · · ·MR. FRID:· Objection.· No foundation, calls for

legal conclusion.

· · · ·MS. GALLAGHER:· If you scroll down to page --

I'm sorry, scroll up.· Okay.· Stop there.· Go down to

page 3.· Keep on going.· Okay.· There we go.

BY MS. GALLAGHER:

· · · ·Q· · · So this paragraph says, "During his life

and in all his discussions with Warner Bros. and

Mr. Elliott, Mr. Pollack never made any claim of right

and never requested any participation or further

compensation."

· · · · · · · Did you ever speak to Sydney Pollack about

this or the Aretha Franklin or anything like that?



· · · ·A· · · I never spoken to Mr. Pollack.· I would

remember because he was a -- I was a big fan of his.

· · · ·Q· · · It says, "Only long after Mr. Pollack's

death, long after his conversations with Mr. Elliott,

long after Mr. Elliott had spent enormous amounts of

time, energy and money on the project, did Mr. Tyerman

make a claim on behalf of the estate."

· · · · · · · And you understand from the timing of the

dealings that you were with that Mr. Tyerman first

started making a claim that Mr. Pollack's estate had

some claim after Mr. Pollack died, correct?

· · · ·A· · · Yes.

· · · ·Q· · · And again, it says, "If Mr. Tyerman has

any document indicating any claim during Mr. Pollack's

lifetime, please provide it."

· · · · · · · So you're still asking for years for

Mr. Tyerman to produce any documents indicating any

claim during Mr. Pollack's lifetime, correct?

· · · ·MR. FRID:· Objection, that was not --

· · · ·THE WITNESS:· I was not -- I was just going to

say exactly that.· I did not author this agreement --

this document.

BY MS. GALLAGHER:

· · · ·Q· · · Okay.· On behalf of Alan Elliott,

Mr. Tyerman is being asked still in 2018, December



2018, to provide any document indicating any claim

during Mr. Pollack's lifetime, correct?

· · · ·MR. FRID:· Objection.· The document speaks for

itself.

· · · ·THE WITNESS:· My answer is the same.· It speaks

for itself.· It's clear that is the case.

BY MS. GALLAGHER:

· · · ·Q· · · And during the entire eight to nine years

that you as the head of business affairs at William

Morris represented Mr. Elliott in his attempts to

market this film, Mr. Tyerman never filed any type of

lawsuit or litigation to prove that he had any valid

claim, correct?

· · · ·A· · · He never filed any litigation to my

knowledge, and I believe he would have copied me or

served the company in some way.

· · · ·Q· · · But he threatened litigation, correct?

· · · ·A· · · Yes.

· · · ·Q· · · And the threat of litigation harms the

marketability and value of the film, correct?

· · · ·A· · · Yes.

· · · ·MR. FRID:· Objection.· Calls for speculation.

BY MS. GALLAGHER:

· · · ·Q· · · During this time frame, the time that

we're looking at in 2018, December of 2018, I know you



were on your way away from William Morris agency, but

in your role in William Morris agency and your later

roles at Netflix, did you become aware of this -- I

don't know if it was a boom or a high increase in the

value of documentaries that were being sold for

streaming purposes?

· · · ·A· · · Certainly.· And recently, Taylor Swift

just proved that unbelievably well, along with Beyonce

and others.

· · · ·Q· · · Were you -- did you have any involvement

with like Beyonce or any of those deals?

· · · ·A· · · No.· But all you need to do is look at

the -- look at the business plan that she had, which

was really brilliant.

· · · ·Q· · · If we can look at Exhibit Number 3, I'm

going to show you some of the deals that have come out

with regard to documentaries and ask you a few

questions.· Then I will pass my questioning.

· · · · · · · · · ·(Exhibit 3 was marked

· · · · · · · · · · for identification.)

BY MS. GALLAGHER:

· · · ·Q· · · So this is Carl's favorite, The Beastie

Boys documentary.· Exhibit 3, this says that "Spike

Jonze directed documentary on the Beastie Boys was

first acquired by Oscilloscope Laboratories and Apple



TV+.· It was acquired by them in 2019 for a reported

$20 million.

· · · · · · · "Here's a breakdown of the distribution

rights:

· · · · · · · "Limited Theatrical Release.· Oscilloscope

Laboratories handled the limited theatrical release of

the film on April 3, 2020.· However, this was later

canceled due to the Covid-19 pandemic.

· · · · · · · "Streaming Rights.· Apple TV+ acquired the

streaming rights to the film and released it on their

platform on April 24, 2020."

· · · · · · · So this $20 million figure would be both

for a limited theatrical release and streaming rights

on Apple, correct?

· · · ·MR. FRID:· Objection.· No foundation.

· · · ·THE WITNESS:· That's correct.

BY MS. GALLAGHER:

· · · ·Q· · · For a documentary on the Beastie Boys,

correct?

· · · ·A· · · I'm sorry, I was coughing when you -- I

apologize.· Could you repeat the question.

· · · ·Q· · · Sure.· $20 million for a documentary about

the Beastie Boys, correct?

· · · ·A· · · Yes.

· · · ·Q· · · So based on your experience at William



Morris and at Netflix, do you think at this time in

the atmosphere that was going on in this time in the

2019 that Aretha Franklin would have been able to get

the same type of deal, $20 million for limited

theatrical release and streaming rights?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation.

· · · ·THE WITNESS:· All these documentaries and

concert films are very, very unique and different.

However, I do agree that, generally speaking, they are

worth more today than they were in 2018.

BY MS. GALLAGHER:

· · · ·Q· · · So that would apply to Aretha -- this

"Amazing Grace" documentary as well?

· · · ·A· · · I think so.· It's a unique one.

Obviously, it's a historical piece more than something

that was happening right now, the way Taylor Swift's

and Beyonce's documentaries were.· So they're really

differently animals.· And I don't know the Beastie

Boy's documentary.· I've never seen it.

· · · · · · · And Spike Jonze is obviously a well-known

documentary filmmaker and has made a number of music

videos and is very well known at it.

· · · ·Q· · · When you mentioned about Beyonce, we

looked at the next exhibit, please, to Exhibit 3 of



002.· This talks about Beyonce's deal.· You're saying

that this was a very unique deal.· And it was on

Netflix in April of 2019.· You weren't involved with

this deal at all?

· · · ·A· · · Not at all.· I do features only.

· · · ·Q· · · If we scroll down a little bit.· Do you

know who at Netflix handled this?

· · · ·A· · · I would be guessing.· I don't know if we

paid for the production or if we just licensed the

picture.· My guess is we probably just licensed the

picture.· So I can guess but it would be a guess.

· · · ·Q· · · And this talks about Beyonce being paid

$20 million for the right to Homecoming, which is part

of the $60 million overall deal for three Netflix

products.

· · · · · · · So this -- for Beyonce it would be a total

of $60 million in April of 2019, correct?

· · · ·A· · · If this --

· · · ·MR. FRID:· Objection.· The document speaks for

itself.

· · · ·THE WITNESS:· If this is correct, that's right

but I have no idea if this is correct or not.

BY MS. GALLAGHER:

· · · ·Q· · · Well, $20 million for the rights for --

it's a three part thing, so that would be 20



million -- so they just paid 20 million for the

right?

· · · ·A· · · I have no idea.· I'd be speculating.

· · · ·Q· · · Would Aretha Franklin's reputation in the

music industry compare or how would you compare it to

Beyonce?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation.· Improper expert testimony.

· · · · · · · Go ahead.

· · · ·THE WITNESS:· Aretha is an icon in all of the

recording business, not just R&B, not just gospel.

Beyonce may or may not be more -- I don't know, a

bigger draw, but this gets outside of my expertise.  I

really can't compare the two other than, of course,

Aretha is an icon of great acclaim.

BY MS. GALLAGHER:

· · · ·Q· · · Well, based on your experience, would you

have any reason to doubt that Aretha would be able to

get the same type of deal as Beyonce?

· · · ·MR. FRID:· Objection.· No foundation whatsoever,

speculation.

· · · ·THE WITNESS:· As I testified previously, I think

that the quality of the presentation was not as high

as one would like in the Aretha film and that would

limit its theatrical receipts.



BY MS. GALLAGHER:

· · · ·Q· · · Was the film reviewed as one of the best

reviewed films of the year when it was released?

· · · ·A· · · Absolutely.· And it was.· It's an

incredible -- incredible document.

· · · ·Q· · · And when a company purchases a film such

as this, one of the values that goes into valuing the

amount that's going to be paid is how much is spent on

advertising, correct?

· · · ·A· · · I'm sorry, say again.

· · · ·Q· · · Sure.· When a company is looking to

purchase a film, one of the things that they look at

is the value of how much they're going to spend on

advertising, correct?

· · · ·A· · · Oh, yeah.· It's a negotiated point,

usually.

· · · ·Q· · · Do you know how much Netflix might spend

on advertising an Aretha Franklin documentary, if they

had?

· · · ·MR. FRID:· Objection.· Pure speculation.

· · · ·THE WITNESS:· I don't know.· Netflix has a

different model for marketing than a theatrical film

distributor does.· So I don't know.

· · · ·MS. GALLAGHER:· Let's go to the next one.

That's more Beyonce.· We can go down.



BY MS. GALLAGHER:

· · · ·Q· · · Okay.· This is Billy Idol -- Billy Eilish,

sorry.· Also 2019, also a deal with Apple for a

documentary for $25 million.

· · · · · · · Do you know whether or not in this time

frame with what was happening with Black Lives Matter,

what's happening with Aretha, with the fact that she

was one of the best reviewed film of the year, that

she would -- that film would have been able to garner

the same type of offers of the 25 million price tag?

· · · ·MR. FRID:· Objection.· No speculation --

calls -- no foundation, calls for speculation.

· · · ·THE WITNESS:· I really don't know what drove

Apple on this particular deal that is on the screen or

what they would have offered on the Aretha project.

BY MS. GALLAGHER:

· · · ·Q· · · Do you know what Netflix -- did Netflix

ever make an offer?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation.

· · · ·THE WITNESS:· I know they discussed it.· I'm not

sure they made an offer.· I just don't know.· That's

not my area at Netflix.

BY MS. GALLAGHER:

· · · ·Q· · · Did you ever have any discussions with



anybody at Warner Bros. about Tyerman's claim about

Pollack's alleged rights?

· · · ·A· · · Yes, with two different people.

· · · ·Q· · · Who did you have discussions with?

· · · ·A· · · Steve Spira and Dan Furie, F-u-r-i-e.

· · · ·Q· · · And what did Mr. Spira say about

Mr. Tyerman's claims?

· · · ·A· · · I don't recall.· I recall that I talked to

him and I recall that I talked to Dan.· I was -- I

don't know.· I don't know what I was -- I don't know

what the conversation was.· I know I talked to the two

of them.

· · · ·Q· · · Do you recall Mr. Furie saying that

Mr. Tyerman had no claim on Pollack's behalf?

· · · ·MR. FRID:· Objection.· No foundation, calls for

speculation, misstates the testimony.

· · · ·THE WITNESS:· I just don't recall exactly what I

said.

By MS. GALLAGHER:

· · · ·Q· · · Was it something along those lines?

· · · ·MR. FRID:· Objection.· The question was just

asked and answered.

· · · ·THE WITNESS:· I wish I could remember.· I really

don't recall what I said.· With Mr. Furie there was a

number of calls.· With Spira, there was only one, I



think.

BY MS. GALLAGHER:

· · · ·Q· · · Do you remember anything about what

Mr. Spira said?

· · · ·A· · · He was supportive of Alan but that's all I

remember.

· · · ·MR. FRID:· Counsel, you said you'd give me an

hour.· We're now --

· · · ·MS. GALLAGHER:· You asked me how long I had.  I

don't give anybody anything.

· · · ·Q· · · If we go to Exhibit Number 2 and the

last --

· · · ·MR. FRID:· I mean, that's fine.· You know,

that's common courtesy but we're going to -- which I

don't want to do is bring the witness back.· If that's

the case, then that's the case.· He's got a 3:00

cut-out.

· · · ·THE WITNESS:· Mr. Frid, I can give you an

additional half an hour.· I don't want to but I can.

· · · ·MS. GALLAGHER:· I can try and finish.· If

Mr. Frid would stop talking, I can get this done.

BY MS. GALLAGHER:

· · · ·Q· · · So let's go to the last email.· It's the

last email of Exhibit 2.· And this is dated Friday,

December 7th, 2018 from Alan Elliott to Tirrell



Whittley, cc: Tom McGuire and Liesl Copland.· It says,

"Tom McGuire wins this week."· It says, "Tom just

called.· As we were about to hang up the phone, he

drops this little slice onto the tray.

· · · · · · · "Dan Furie informed Tom that there is an

internal Warner Bros. memo from Sydney Pollack to the

studio telling them to give me the film."

· · · · · · · Do you recall having this conversation

with Mr. Elliott where you told him this?

· · · ·A· · · I don't, actually, to be honest.· I do

remember Dan telling me this now that I read this

email.

· · · ·Q· · · You remember Dan Furie telling you that

there was an internal Warner Bros. memo from Sydney

Pollack to the studio telling them to give Alan the

film?

· · · ·A· · · Yeah.

· · · ·Q· · · And you told Alan that, correct?

· · · ·A· · · Oh, yeah.

· · · ·Q· · · Did you ever ask Mr. Furie for a copy of

the memo?

· · · ·A· · · Yes.· And I was told it was an internal

memo only.

· · · ·Q· · · Meaning he wouldn't give it to you?

· · · ·A· · · Correct.



· · · ·Q· · · Did Mr. Furie also tell that Tyerman had

no claim?

· · · ·A· · · Had no -- what?

· · · ·Q· · · Tyerman had no claim?

· · · ·A· · · He didn't speak about Mr. Tyerman.

· · · ·MS. GALLAGHER:· Okay.· I think there's one other

email I have to find, but I'll pass it over to you.

· · · · · · · Thank you, Mr. McGuire, I appreciate it.

· · · ·THE WITNESS:· You're welcome.

· · · ·THE VIDEOGRAPHER:· All right.· Sasha, I'll make

you the host so you can share documents too.

· · · ·THE WITNESS:· Mr. Frid, I have until 3:30, but

let me tell my -- I pushed this person back to 3:00

now let me push them back to 3:30.

· · · · · · · Okay.· I'm good till 3:30.

· · · ·MR. FRID:· Okay.· Ms. Gallagher, are you done?

· · · ·MS. GALLAGHER:· There's one email, if you go

with your questioning, I might have a quick follow up

if I can find this last email.· But I don't want to

hold everybody up.

· · · ·MR. FRID:· So are you done with your

examination?

· · · ·MS. GALLAGHER:· No.· Go ahead, Mr. Frid.· I'm

letting you go.

· · · ·MR. FRID:· All right.



· · · · · · · · · · · · EXAMINATION

BY MR. FRID:

· · · ·Q· · · Good afternoon, Mr. McGuire.

· · · ·A· · · Good afternoon.

· · · ·Q· · · My name is Sasha Frid.· I represent

Mr. Tyerman and his law firm in this case.

· · · · · · · Sir, are you aware of any evidence that --

let me ask it differently.

· · · · · · · Are you aware of any conversations that

Mr. Tyerman, my client, had with any potential buyer

or distributor for this film?

· · · ·MS. GALLAGHER:· Objection.· Calls for

speculation, argumentative.

· · · ·THE WITNESS:· No, I'm not aware of any

individual conversations between Tyerman and a

distributor.

BY MR. FRID:

· · · ·Q· · · Are you aware of any conversations that

Mr. Tyerman had with any studio that was interested in

this film?

· · · ·MS. GALLAGHER:· Objection.· Calls for

speculation and argumentative.

· · · ·THE WITNESS:· No, I think that there were -- but

I do think that other people had told me that Barry

had reached out but I was unaware of him ever having



reached out and I didn't hear from any distributor

that Barry had reached out, but other people told me

that he had.· I just -- I couldn't believe that Barry

would do something like that, so I chose not to

believe that.

BY MR. FRID:

· · · ·Q· · · As you sit there today as a deponent, are

you aware of any studio distributor purchaser that

Mr. Tyerman supposedly reached out with respect to the

film?

· · · ·MS. GALLAGHER:· Objection.· Argumentative, calls

for speculation.

· · · ·THE WITNESS:· I think I've answered that

question in my previous answers.

BY MR. FRID:

· · · ·Q· · · And the answer is no?

· · · ·MS. GALLAGHER:· Misstates his testimony.

· · · ·THE WITNESS:· I'll stay on my prior testimony.

BY MR. FRID:

· · · ·Q· · · Well, my question is a little broader and

I'm asking about any studio, any distributor, any

potential purchaser of the film, are you aware whether

Mr. Tyerman ever contacted any such parties?

· · · ·MS. GALLAGHER:· Asked and answered.

· · · ·THE WITNESS:· I'm not personally aware, no.



BY MR. FRID:

· · · ·Q· · · Are you aware of any writing where

Mr. Tyerman wrote a letter to any potential studio,

potential purchaser or distributor with respect to

this film?

· · · ·MS. GALLAGHER:· Calls for speculation and

argumentative.

· · · ·THE WITNESS:· I'm not aware of any writing,

no.

BY MR. FRID:

· · · ·Q· · · Are you aware of any writing where

Mr. Tyerman contacted any studio purchaser,

distributor to interfere or to threaten litigation

with respect to the film?

· · · ·MS. GALLAGHER:· Calls for speculation and

argumentative.· Asked and answered based on the emails

in this case.

· · · ·THE WITNESS:· I'm not someone who would know

that but -- so no, I'm not aware of any of that.

BY MR. FRID:

· · · ·Q· · · What did you do to prepare for this

deposition, sir?

· · · ·A· · · I'm sorry?

· · · ·Q· · · What did you do to prepare for this

deposition, sir?



· · · ·A· · · I got up, put a nice shirt on and came in

front of the camera.

· · · ·Q· · · Did you review any documents in

preparation for the deposition?

· · · ·A· · · No, I did not.

· · · ·Q· · · When was the last time you spoke to

Mr. Elliott?

· · · ·A· · · About a month ago, something like that.

· · · ·Q· · · And what did you talk about?

· · · ·A· · · I told him at the beginning of our

conversation that we could not discuss anything about

this deposition and I think we talked but -- I just

don't recall what we talked about.· It was unrelated

to this deposition or the subject matter of this

deposition.

· · · ·Q· · · Did you speak to any of Mr. Elliott's

lawyers?

· · · ·A· · · No.

· · · ·Q· · · Have you ever spoken to any of his lawyers

before today?

· · · ·A· · · Of course.

· · · ·Q· · · Have you ever spoken to Mr. Gallagher?

· · · ·MS. GALLAGHER:· It's Ms. Gallagher.

· · · ·THE WITNESS:· It's Ms. Gallagher.· No, I have

not.· Wait a second.· Wait a second.· Hold on.· Hold



on.· I may have -- there may have been an email

exchange where she introduced herself or something

along those lines, but I've not otherwise spoken to

her about anything relating to this litigation.

BY MR. FRID:

· · · ·Q· · · Have you ever spoken to Mr. Carl

Douglas?

· · · ·A· · · Yes, I have.

· · · ·Q· · · When did you speak to Mr. Douglas?

· · · ·A· · · Three -- two weeks ago, three weeks ago,

it was before Thanksgiving.

· · · ·Q· · · And what did you discuss?

· · · ·A· · · We discussed very, very generally what --

what I thought about what happened here and actually

now that I -- now I recall, I think Ms. Gallagher was

also part of that conversation is my recollection.  I

could be wrong.

· · · ·MS. GALLAGHER:· Just to correct you, it wasn't

me.· It was Rachel from his office.

· · · ·THE WITNESS:· Okay.

· · · ·MR. FRID:· Please don't interrupt.

· · · ·MS. GALLAGHER:· I just want to make sure we get

correct testimony.

BY MR. FRID:

· · · ·Q· · · Mr. McGuire, so about two to three weeks



before you spoke for -- to lawyers for Mr. Elliott

before you testified today, right?

· · · ·A· · · Yeah.

· · · ·Q· · · Okay.· And you talked about what you were

going to say today, right?

· · · ·A· · · I said --

· · · ·MS. GALLAGHER:· Argumentative and misstates

testimony.

BY MR. FRID:

· · · ·Q· · · Go ahead.

· · · ·A· · · I'll stand on what I said previously.

· · · ·Q· · · Give me some details of what you guys

discussed.

· · · ·A· · · There really wasn't much in the way of

detail.· I said it was incredibly -- I said words to

the effect of, it was very unfortunate what Barry did

in connection with the distribution of this picture.

· · · ·Q· · · Were you referring to the Lions Gate

negotiations?

· · · ·MS. GALLAGHER:· Objection.· Argumentative.

· · · ·THE WITNESS:· I was referring in general to

Barry's attitude throughout the process.

BY MR. FRID:

· · · ·Q· · · Anything else that you discussed?

· · · ·A· · · Not that I recall, no.



· · · ·Q· · · Let me ask you about WME.· What's Endeavor

Content?

· · · ·A· · · At the time Endeavor Content was a wholly

owned subsidiary of WME.· Endeavor Content was a

company that would provide outside financing to WME

clients and others, not only WME clients but clients

from other agencies and then sold those movies at the

open market.

· · · ·Q· · · Does Endeavor Content produce films?

· · · ·A· · · Well, if you're asking as of today in the

interim, Endeavor Content has sold 80 percent of its

ownership to a Korean company named CJ Entertainment.

CJ Entertainment has just sold 15 percent of its

interest to a Japanese company within the last few

days.

· · · ·Q· · · Talking about the 2018-2019 film, did

Endeavor Content produce films?

· · · ·A· · · Do they produce films?· They financed

films.· They didn't actually go out and send producers

and production personnel to produce movies.· They

financed them.

· · · ·Q· · · Okay.· What's Fifth Season?

· · · ·A· · · That's the new name for Endeavor

Content.

· · · ·Q· · · Okay.· So that's just a new name?



· · · ·A· · · That's what I just said.

· · · ·Q· · · Okay.· You talked about the $10 million

Graham Taylor discussions.· Do you recall that

testimony?

· · · ·A· · · Yes, I do.

· · · ·Q· · · Have you ever seen a written offer with

respect to this $10 million?

· · · ·A· · · No, I haven't.

· · · ·Q· · · Was there any draft agreement with respect

to this $10 million offer?

· · · ·A· · · I don't know.

· · · ·Q· · · Have you ever seen a draft agreement with

respect to this $10 million offer?

· · · ·A· · · No.

· · · ·Q· · · You testified that there was a

conversation with Graham Taylor where you discussed

the film, correct?

· · · ·A· · · Yes.

· · · ·Q· · · Did Graham Taylor ever tell you that he

wasn't going to -- he was going to -- let me strike

that.· I'm going to start over.

· · · · · · · Did Graham Taylor ever tell you that he

was going to pass on the film because of anything

Mr. Tyerman said or did?

· · · ·MS. GALLAGHER:· Vague and ambiguous and



argumentative, asked and answered.

· · · ·THE WITNESS:· I'm going to assert the

privilege.

BY MR. FRID:

· · · ·Q· · · Okay.· Well, I'm not asking you for

anything privileged.· Are you aware of any evidence or

facts that Graham Taylor passed or decided not to make

the offer because of anything Mr. Tyerman said or

did?

· · · ·MS. GALLAGHER:· Same objection.· Asked and

answered.· Excuse me.

· · · ·THE WITNESS:· I don't know.· I don't know the

particulars of why Mr. Taylor did not go through with

his offer.· I'm unaware of what those details are.

BY MR. FRID:

· · · ·Q· · · Okay.· You were an agent for Endeavor and

then William Morris Endeavor for, I believe you said,

19 years?

· · · ·A· · · 18 years.

· · · ·Q· · · 18 years.· How does either Endeavor or

William Morris Endeavor get compensated?

· · · ·A· · · They take a percentage off the top of a

deal usually, not always.· And there's different

compensation schemes for television as opposed to film

as opposed to talent deals.



· · · ·Q· · · So they get paid if the movies gets made

or the deal gets made, correct?

· · · ·A· · · If you're speaking about this particular

movie?

· · · ·Q· · · Yes.

· · · ·A· · · There was a written fee agreement that I

don't believe was signed by Mr. Elliott where we were

going to get a certain percentage.· I don't recall

what of the film's receipts.

· · · ·Q· · · So it was -- for William Morris Endeavor

to get paid, the movie would have to have gotten made,

correct?

· · · ·A· · · Well, the movie was made.· It would have

to get released.· That's the distinction.

· · · ·Q· · · Okay.· And William Morris Endeavor had an

interest in making sure this film got made, right?

· · · ·MS. GALLAGHER:· Argumentative based on his prior

testimony.

· · · ·THE WITNESS:· It has the same interest it has

for all of its clients to have their projects made.

BY MR. FRID:

· · · ·Q· · · Do you know what the back end percentage

that WME was entitled to if this movie got released?

· · · ·A· · · I don't, actually.· I know that it wasn't

the full 10 percent, which is customary in the



business, but I just simply don't recall what the

percentage was.

· · · ·Q· · · Let me ask you about the different

player's share.· Liesl Copland, what was her role?

· · · ·A· · · She was the lead agent for selling the

movie.

· · · ·Q· · · And what was your role?

· · · ·A· · · I was her counsel and Alan's counsel.

· · · ·Q· · · Were you also acting as an agent?

· · · ·A· · · That's a legal conclusion.· You can make

the own conclusion yourself.

· · · ·Q· · · Well, were you acting as Mr. Elliott's

agent?

· · · ·A· · · Who?· Mr. Elliott's agent?

· · · ·Q· · · Yes.

· · · ·A· · · I was an employee of WME.· Of course, I

was.

· · · ·Q· · · And who was Mr. Musburger?

· · · ·A· · · He was a lawyer in Chicago.

· · · ·Q· · · And he was a lawyer for Mr. Elliott?

· · · ·A· · · Yes.

· · · ·Q· · · Prior to this film, what kind of

interactions have you had with Mr. Tyerman?

· · · ·A· · · There was a couple.· I can't remember

exactly who he represented.· I know -- I think one of



them was Robert Redford, his long-time client.· And we

were somewhat friendly in the way entertainment

lawyers generally are.

· · · ·Q· · · So prior to this film, you had a generally

positive interaction with Mr. Tyerman?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative, misstates testimony.

· · · ·THE WITNESS:· Yeah, I'd say generally positive,

sure.· He's a smart guy.

BY MR. FRID:

· · · ·Q· · · Prior to this film, did Mr. -- was

Mr. Tyerman ever dishonest to you?

· · · ·A· · · I don't know.

· · · ·Q· · · Have you had any reason to believe that

prior to this film Mr. Tyerman was dishonest to you?

· · · ·A· · · I don't have any reason to believe it.· He

might have been but that's sort of part of the

process.

· · · ·Q· · · How long have you known Mr. Elliott for?

· · · ·A· · · My first interaction with him, I believe,

was early on in the Aretha Franklin world.· So mid

2000's.

· · · ·Q· · · And you've known him until the present?

· · · ·A· · · Yeah.

· · · ·Q· · · You consider him your friend?



· · · ·MS. GALLAGHER:· Vague and ambiguous.

· · · · · · · You can answer.

· · · ·THE WITNESS:· No, I consider friends of mine not

to be -- not necessarily in the business.· He's a

business acquaintance and someone I like but he's

not -- I wouldn't call him a friend.· I've never been

to his house.· Nor --

BY MR. FRID:

· · · ·Q· · · Have you had dinner with him?

· · · ·A· · · No.

· · · ·Q· · · Drinks?

· · · ·A· · · No.

· · · ·Q· · · What was your --

· · · ·MR. FRID:· Maryann, what was your last exhibit,

4 or 5?

· · · ·MS. GALLAGHER:· 5.

· · · ·MR. FRID:· Okay.· I'm going to mark as Exhibit

6, this is a document that you've seen that

Ms. Gallagher showed you.

· · · · · · ·(Exhibit 6 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · I'll share my screen.· This is the

interoffice memo that you looked at that's dated March

14th, 1972.· Do you remember looking at this document



before?

· · · ·A· · · Yes, I do.

· · · ·Q· · · It references this check or this payment

for $1,500.· Do you see that, sir?

· · · ·A· · · Yes.

· · · ·Q· · · Have you ever seen the check that was paid

to Sydney Pollack for the $1,500?

· · · ·A· · · No.

· · · ·Q· · · Had you ever seen a canceled check?

· · · ·A· · · No.

· · · ·Q· · · Did you ever see any receipts of this

payment of $1,500 that was supposedly made in 1972?

· · · ·A· · · Things were not as tight in 1972 as they

are nowadays, so it doesn't surprise me at all that I

didn't see a check, canceled check or anything else.

· · · ·Q· · · So let me just ask you, just listen to my

question, and please answer the question that I'm

asking.

· · · ·A· · · I thought I did.

· · · ·Q· · · I don't think you did.· Just listen to my

question, sir.· Have you ever seen a receipt for

$1,500 for this supposed payment back from 1972?· Yes

or no.

· · · ·A· · · Mr. Pollack, I believe, was on an overall

deal at Warner Bros.· It wouldn't surprise me if this



was an accounting issue where his account was credited

and maybe there wasn't even a check.· I don't know.

So it doesn't surprise me that I've not seen a

receipt.

· · · ·Q· · · So you haven't seen one, right?

· · · ·A· · · No.

· · · ·Q· · · Okay.· Did you ever see any kind of

acknowledgement or writing from anyone saying that

we've paid Mr. Pollack 1500 for the work?

· · · ·A· · · You mean aside from this memo?

· · · ·Q· · · Aside from this memo.

· · · ·A· · · I've seen this memo and that's all I've

seen.

· · · ·Q· · · Okay.· Let me ask you a question.· If

Mr. Pollack was not paid the $1,500 for services, this

wouldn't have been a work for hire because he didn't

get consideration, right?

· · · ·MS. GALLAGHER:· Objection.· Assumes facts not in

evidence.· Misstates the evidence.

BY MR. FRID:

· · · ·Q· · · Go ahead, sir.

· · · ·MS. GALLAGHER:· Calls for a legal conclusion.

· · · ·THE WITNESS:· I -- personally, I think maybe

then Mr. Pollack would have had the right to bring a

claim for breach of contract over $1,500.· Like I



said, this was probably an accounting issue within

Warner's accounting.· It's such a small amount of

money.

BY MR. FRID:

· · · ·Q· · · It wasn't a small amount of money back

then in 1972, right?

· · · ·A· · · For Mr. Pollack, it certainly was.· He was

a very successful filmmaker from the get-go.

· · · ·MR. FRID:· Let's mark as Exhibit 7, the

Quitclaim Agreement.· You've seen it.

· · · · · ·(Exhibit 7 was marked for

· · · · · · · · · · · identification.)

· · · ·THE WITNESS:· All right.

BY MR. FRID:

· · · ·Q· · · All right, you've seen this document

before, you testified about it earlier, right?

· · · ·MS. GALLAGHER:· I think it misstates his

testimony.

· · · ·THE WITNESS:· I have seen this document, I

believe, but I did not testify as to this earlier

unless this is the one that had the red box around

it.

BY MR. FRID:

· · · ·Q· · · Okay.· It wasn't, but you recall -- let's

do it again.· I have now marked as Exhibit 7 a



document that's referred to here as the Quitclaim

Agreement.· Have you seen this document before?

· · · ·A· · · Probably.

· · · ·Q· · · Okay.· And you reviewed this document,

correct?

· · · ·MS. GALLAGHER:· Vague and ambiguous as to time.

BY MR. FRID:

· · · ·Q· · · Ever.

· · · ·MS. GALLAGHER:· Same objection.

· · · ·THE WITNESS:· You know, you're showing me one

page of a multi-page document.

BY MR. FRID:

· · · ·Q· · · Would you like to see the whole thing?

· · · ·A· · · I'd like to see -- I'd like to be able to

see this.

· · · ·Q· · · Okay.· There you go.· What do you want?

You want the next page, what do you want?

· · · ·MS. GALLAGHER:· Is there a signature page or a

date?

· · · ·MR. FRID:· What do you want, Mr. --

· · · ·THE WITNESS:· I recall the 35,000.

BY MR. FRID:

· · · ·Q· · · Okay.· Okay.· Here's the signature page.

You wanted the signature page.· There you go.· Does

that refresh your recollection, sir?



· · · ·A· · · Sure.· I have not read the document, so I

may ask again to read the document, but go ahead.

· · · ·Q· · · Okay.· Here's my question.· "Assignee" and

the assignee here is Mr. Elliott, "represents,

warrants and agrees that in connection with the

Assignee's use of Material, assignee will obtain all

other authorizations, consents and releases and pay

all reuse fees and other compensation required by

applicable collective bargaining or individual

contracts or otherwise required by law."

· · · · · · · Do you see that?

· · · ·A· · · Yeah.

· · · ·Q· · · Okay.· And then it goes on to say,

"Assignee specifically understands that assignee will

need to obtain authorization from Aretha Franklin."

Right?

· · · ·MS. GALLAGHER:· The document speaks for itself.

· · · ·THE WITNESS:· Yeah, it does.

BY MR. FRID:

· · · ·Q· · · Okay.· You see this, right?

· · · ·A· · · Yeah, I see that.· And I see the music

synch rights.

· · · ·Q· · · So one of the -- a collective bargaining

agreement, is that DGA, is that Directors Art Guild --

Director Guild Agreement, is that a collective



bargaining agreement?

· · · ·MS. GALLAGHER:· Vague and ambiguous.

· · · ·THE WITNESS:· I don't know where you're

referring to right now.

BY MR. FRID:

· · · ·Q· · · I'm just asking you.· Do you know what --

· · · ·A· · · Is the Directors Guild of America a

collective bargaining unit in our business?· Yes.

· · · ·Q· · · All right.· And what the DGA -- what is

the DGA?

· · · ·A· · · It's the guild that governs all of its

members relationships with DGA signatory entities.

· · · ·Q· · · Okay.· Was this film a DGA project?

· · · ·A· · · I don't know if the DGA had jurisdiction

over a two-day documentary shoot of a recording artist

performance.· I just don't -- I don't recall what the

DGA agreement in 1972 said about that.

· · · ·Q· · · If it was a DGA project, would Mr. Pollack

have certain rights under the DGA collective

bargaining agreements?

· · · ·MS. GALLAGHER:· Vague and ambiguous.

· · · ·THE WITNESS:· If you don't know the answer to

that question, I'm going to pass on answering it.

· · · ·MS. GALLAGHER:· My objection was vague and

ambiguous.· Calls for a legal conclusion and assumes



facts not in evidence.

BY MR. FRID:

· · · ·Q· · · I'm just asking you about your years of

experience in the entertainment field, if this was a

DGA project, would Mr. Pollack have collective rights

or certain rights under the DGA collective bargaining

agreements?

· · · ·MS. GALLAGHER:· Calls for speculation, vague and

ambiguous, assumes facts not in evidence, calls for a

legal conclusion.

· · · ·THE WITNESS:· I'll answer this.· I had a bunch

of clients who did music videos back in the early

80's, as I did in the late 70's.· None of those shoots

were DGA.· So I don't know -- I actually don't believe

the DGA had jurisdiction on this.· So until you show

me something differently, I will not answer your

question.

BY MR. FRID:

· · · ·Q· · · Okay.· All right.· Let me show you

something different.· Let's look at the -- let's look

at the agreement that we just looked at.

· · · ·MS. GALLAGHER:· Are you still on Exhibit Number

7, Mr. Frid?

· · · ·MR. FRID:· No, we're going to move to Exhibit

Number -- we're going to go back to Exhibit 6, which



we just looked at.

BY MR. FRID:

· · · ·Q· · · That's the interoffice memo that you just

looked -- that you just testified about.· Do you

recall that, sir?

· · · ·A· · · Yep.

· · · ·Q· · · All right.· So there's a reference here

that "We will be billed later for DGA contributions,"

do you see that, sir?

· · · ·A· · · Yes, I do.

· · · ·Q· · · Does that in fact refresh your

recollection that this was in fact a DGA project?

· · · ·MS. GALLAGHER:· Vague and ambiguous, calls for

speculation based on his testimony as to what this

memo represents.

· · · ·THE WITNESS:· I just don't know whether DGA had

jurisdiction here.

BY MR. FRID:

· · · ·Q· · · There's a specific reference to the DGA

contributions here, right?

· · · ·A· · · 99 percent of what Sydney Pollack did in

his life was covered by the DGA agreement and it would

make sense to me that Jack Freedman would say that

don't worry about the DGA contribution.· We'll handle

that later, without knowing whether this was covered



by the DGA agreement or not.· I do not know if it was

and I believe that it was not.

· · · ·Q· · · Throughout your negotiations, discussions

over numerous years, did you ever obtain or seek to

obtain DGA approvals for this project?

· · · ·MS. GALLAGHER:· Vague, ambiguous, argumentative

and assumes facts not in evidence.

· · · ·THE WITNESS:· You had your approvals.· I'm not

even sure what you're referring to.

BY MR. FRID:

· · · ·Q· · · Did you ever contact the DGA?

· · · ·A· · · Why would I?

· · · ·Q· · · To determine if this is a DGA project.

· · · ·A· · · My guess is I was not in charge of that

issue.· I don't know what anyone else did.· I assume

that the -- the studios who were looking at this in

terms of distribution would have been the entities

figuring that issue out.· That was not an issue for

the sellers of the movie to figure out, only the

distributors.

· · · ·Q· · · Okay.· You personally never tried to

figure out if this is a DGA project or not?

· · · ·MS. GALLAGHER:· Objection.· Calls for

speculation and argumentative.

· · · ·THE WITNESS:· Consistent with my testimony that



I've just given you, it is not an issue for the

sellers to figure out.· That's an issue for the

distributors to figure out because they're the

signatories.

BY MR. FRID:

· · · ·Q· · · Okay.· Did you -- do you know if

Mr. Elliott ever contacted the DGA to obtain

clearances?

· · · ·A· · · He might have.· I don't know.

· · · ·Q· · · You don't know.· Did you ever ask him?

· · · ·A· · · I have no recollection either way.

· · · ·Q· · · During your examination by Ms. Gallagher,

there are a lot of emails about you discussing the

deal trying to obtain rights with my client,

Mr. Tyerman.· Do you recall those emails?

· · · ·A· · · Yes.

· · · ·Q· · · Okay.· If it's your testimony, sir, that

Mr. Pollack had no rights in this film and Mr. Tyerman

was just wrong for asserting Mr. Pollack's rights, why

did you bother contacting him and discussing the movie

with him at all?

· · · ·A· · · That's a good question.· The answer is

that I -- I knew that Mr. Tyerman was a powerful

lawyer in the business, that he could make an

assertion the way he did without any basis in fact and



prevent the movie from being sold.· And I had every

interest for my client, Alan Elliott, to be able to

sell that movie, so I opened myself to speak to

Mr. Barry -- to Mr. Tyerman as a way of resolving the

issue.· That's my way of doing business.

· · · ·Q· · · Sir, if your testimony is he didn't have a

leg to stand on, why don't you just say, Hey, file

your lawsuit.· We don't need you?

· · · ·A· · · Because my client was not in a position to

defend a lawsuit.

· · · ·Q· · · Okay.

· · · ·A· · · And now looking back, I wish I had just

ignored him.

· · · ·Q· · · All right.· Let me show you another

document.· This is 8, Exhibit 8.· I'm directing you to

the email from you to Rick Levy copying Mr. Tyerman.

· · · · · · · · · ·(Exhibit 8 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · Do you see that, sir?

· · · ·A· · · Yes.

· · · ·Q· · · It says here, "Let's all see what we can

do to put together something rational."· And you're

referring to putting together a deal that involves

accounting for Mr. -- for Sydney Pollack's rights,



right?

· · · ·A· · · I'm sorry, I don't understand what you're

asking me.

· · · ·Q· · · When you say here, "Let's see what we can

do to put together something rational," you're

referring to putting together a deal for the film,

right?

· · · ·A· · · Yeah, I was probably saying something

along the lines of what Barry Tyerman had suggested is

irrational and let's try to do something that's

rational.

· · · ·Q· · · And you wanted to include Sydney Pollack's

rights as part of putting together this deal, right?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative.

· · · ·THE WITNESS:· Yeah, I wanted a resolution of a

dispute that I believe Barry Tyerman created out of

whole cloth.

BY MR. FRID:

· · · ·Q· · · But if he created it out of the whole

cloth, you certainly didn't say so here, right?

· · · ·MS. GALLAGHER:· Argumentative.· It's been said

multiple times in other places.

BY MR. FRID:

· · · ·Q· · · Go ahead, sir.



· · · ·A· · · I wanted a resolution to the dispute and

that's what I was saying to my friend Rick.

· · · ·Q· · · And then copying Mr. Tyerman, right?

· · · ·A· · · Yeah.

· · · ·Q· · · In fact, throughout --

· · · ·A· · · Barry knows the way I felt about this.

· · · ·Q· · · Throughout this entire process, you never

wrote to Barry Tyerman and said your claims are made

out of whole cloth, right?

· · · ·MS. GALLAGHER:· Argumentative, assumes facts not

in evidence.

· · · ·THE WITNESS:· Linda Burrow did that for me.

BY MR. FRID:

· · · ·Q· · · Did you do it, yes or no, sir?

· · · ·MS. GALLAGHER:· Same objection, argumentative.

· · · ·THE WITNESS:· Linda Burrow did that for me.

BY MR. FRID:

· · · ·Q· · · Did you do it, sir, yes or no?

· · · ·A· · · Indirectly, yes, I did.

· · · ·Q· · · Did you do it directly?

· · · ·MS. GALLAGHER:· Argumentative, misstates prior

testimony.

BY MR. FRID:

· · · ·Q· · · Did you do it directly?

· · · ·A· · · I think we can move on.



· · · ·Q· · · Yes or no?

· · · ·MS. GALLAGHER:· Argumentative, asked and

answered.· Now you're harassing the witness.

· · · ·THE WITNESS:· We can move on.

BY MR. FRID:

· · · ·Q· · · Okay.· Play this to the jury.· All right.

· · · ·MS. GALLAGHER:· Hello, jury.

BY MR. FRID:

· · · ·Q· · · Let's go to the next -- let me show you

another document, sir.

· · · · · · · I'm going to mark this as Exhibit 9.· 9.

Okay.

· · · · · · ·(Exhibit 9 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · All right.· This is an email from Natalie

Rodriguez, Vice President, Associate General Counsel

to you, sir, back in December of 2018.· Do you see

that?

· · · ·A· · · I think it's -- yes, I do.

· · · ·Q· · · Okay.· That is your email address,

right?

· · · ·A· · · Yes, for another week.

· · · ·Q· · · Okay.· She says here, Ms. Rodriguez says,

"Hi, Tom.· Attached is the third amendment to the



Quitclaim Agreement dated as of December 11th, 2007.

As noted in our recent conversation, we've included

the condition precedent that authorization from the

Estate of Sydney Pollack be obtain."

· · · · · · · Do you see that, sir.

· · · ·A· · · Yes, I do.

· · · ·Q· · · And let me just go to the attachment, the

exhibit.· There's a reference to this condition

precedent.· See that?

· · · ·A· · · Yes.

· · · ·Q· · · And then it says here, "This amendment is

subject to assignee obtaining authorization from the

Estate of Sydney Pollack in connection with the

project."

· · · · · · · Do you see that?

· · · ·A· · · Yes.

· · · ·Q· · · All right.· Do you recall this

conversation that you had with Ms. Rodriguez back in

2018?

· · · ·A· · · No.

· · · ·MS. GALLAGHER:· Objection.· Assumes facts not in

evidence.

BY MR. FRID:

· · · ·Q· · · You don't remember this conversation that

she's referencing?



· · · ·A· · · I don't.· It doesn't surprise me.· I've

probably got 75 phone calls a day.

· · · ·Q· · · Do you know why Warner Bros. was including

a condition precedent to the Quitclaim Agreement that

the authorization of the Estate of Sydney Pollack

needed to be obtained for this film to be done?

· · · ·A· · · She did not share that with me.

· · · ·Q· · · Did you ask her?

· · · ·A· · · I don't know.

· · · ·Q· · · Isn't it correct that Warner Bros.

believed that authorization from the Estate of Sydney

Pollack must have been -- needed to be obtained for

this film to get done?

· · · ·MS. GALLAGHER:· Objection.· Argumentative,

assumes facts not in evidence, especially since this

is the third Quitclaim Deed that we didn't have any of

those from Warner Bros.

BY MR. FRID:

· · · ·Q· · · Go ahead, sir.

· · · ·A· · · I have no idea why Warners added this

condition.

· · · ·Q· · · Did you consider --

· · · ·A· · · There's a number of different reasons they

might have.

· · · ·Q· · · Did you consider this -- this



communication in this agreement from Warner Bros. in

making your -- in making your claim that the claims

that Mr. Tyerman was asserting on behalf of his client

were made out of whole cloth?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative.

· · · ·THE WITNESS:· The -- so Warners has its own

reasons for doing this.· I don't know if there was any

other discussions relating to this matter with

Mr. Tyerman or any other third party.· This showed

up -- I do recall feeling that this showed up out of

the blue to me.· I gather I had a conversation with

Ms. Rodriguez about it at the time.· And I don't know

where it came from.· So I have no basis for knowing

why Warner Bros. added this condition.

BY MR. FRID:

· · · ·Q· · · We looked at the Quitclaim Agreement a few

minutes ago.· Do you remember that?

· · · ·A· · · Yes.

· · · ·Q· · · And it specifically stated that

Mr. Elliott or his company would need the

authorization -- would need to obtain authorization

from Aretha Franklin to do the film, right?

· · · ·A· · · Yes.

· · · ·Q· · · For as long as Ms. Franklin was alive, she



never gave that authorization to Mr. Elliott, right?

· · · ·MS. GALLAGHER:· Objection.· Calls for

speculation, misstates the evidence.

· · · ·THE WITNESS:· I don't -- I think there was a

period of time where she indicated that she would.

Then she didn't and then she passed away and then we

got permission from the estate.· That's my

recollection of the way this went.

BY MR. FRID:

· · · ·Q· · · In fact, she sued Mr. -- Mr. Elliott twice

to block the release of the film, right?

· · · ·MS. GALLAGHER:· Objection.· Vague and ambiguous

and argumentative as to sued as she filed a lawsuit.

Assumes facts not in evidence.

· · · ·THE WITNESS:· There was -- there was a hearing

in Colorado on the Telluride release of the film where

the judge ruled in her favor blocking any distribution

of the film.· I believe -- I don't know if it reached

only Colorado or it was broader and I was unaware of

two litigations.· I knew that one because I testified

in it.

BY MR. FRID:

· · · ·Q· · · Okay.· Let me see if I can refresh your

recollection, sir.· All right.· I'm going to mark as

Exhibit 10.· It's a verified complaint and a request



for a restraining order filed by Ms. Franklin against

Alan Elliott and his company in August of 2011.

· · · · · · · · · ·(Exhibit 10 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · See that, Sir?

· · · ·A· · · Yes.

· · · ·Q· · · Does that refresh your recollection that a

lawsuit was previously filed back in 2011 by

Ms. Franklin to block the release of the film?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative.· Document speaks for itself.

· · · ·THE WITNESS:· I don't -- I don't recall this

document but obviously it was filed at one point,

yes.

BY MR. FRID:

· · · ·Q· · · So this suit, see that, page 1, "Suit

being filed by musician, Aretha Franklin, to prevent

the unauthorized release of her 1972 concert

performance."· Do you see that?

· · · ·A· · · Yeah.

· · · ·MS. GALLAGHER:· What's the date of this?· Oh,

it's 2011?· Okay.· Sorry.· I didn't see a date.

BY MR. FRID:

· · · ·Q· · · Do you know how this -- how this lawsuit



ended?

· · · ·A· · · No, I don't.· I don't remember as I sit

here.

· · · ·Q· · · Do you have a recollection that

Mr. Elliott entered into a Cease and Desist Agreement

with Ms. Franklin in which he agreed that he would not

try to release the film --

· · · ·MS. GALLAGHER:· Vague and ambiguous.

BY MR. FRID:

· · · ·Q· · · -- without her consent?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative.· Assumes facts not in evidence.

· · · ·THE WITNESS:· I recall something to that effect.

I don't recall when I learned this, but I recall

something to that effect.

BY MR. FRID:

· · · ·Q· · · All right.· Let me show you if I can --

let me show you a document.· I'm going to mark this as

Exhibit 11.

· · · · · · (Exhibit 11 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · All right.· This is a Cease and Desist

Agreement between Ms. Franklin and Mr. Elliott.

· · · ·A· · · All right.· It's very difficult for me to



read, to be honest.

· · · ·Q· · · All right.· Let's see if I can blow it up

a little.

· · · ·A· · · I don't know if I need to read it.· If you

need me to read it, of course, I'll be happy to do

that.

· · · ·Q· · · I'll just tell you what it says, sir.

Sorry.· I'm reading from it:

· · · · · · · "Al's Records and Tapes and Alan Elliott

on behalf of himself, his spouse, heirs, estate, so

on, hereby fully agree to immediately cease and desist

from commercial exploitation or otherwise

of Ms. Franklin's name and likeness in any form or

fashion and generally -- in general, but specifically

in connection with Aretha Franklin's 1972 concert

performance."

· · · · · · · Do you see that?

· · · ·A· · · Yes.

· · · ·Q· · · And this is dated as of January 12th,

2012?

· · · ·A· · · Right.· I recall this was in effect for

some period of time and then it no longer was being

enforced.

· · · ·Q· · · When was it no longer being enforced?

· · · ·A· · · I couldn't tell you.· Sometime in 2012 and



2000- and her death.· I don't know.

· · · ·Q· · · So do you have any information in which

Ms. Franklin changed this agreement or agreed not to

enforce it before she died?

· · · ·MS. GALLAGHER:· Vague and ambiguous,

argumentative and irrelevant.

· · · ·THE WITNESS:· To be honest, I don't recall.· It

was -- I don't recall.

BY MR. FRID:

· · · ·Q· · · Have you ever seen such a document?

· · · ·MS. GALLAGHER:· Calls for speculation.

· · · ·THE WITNESS:· What document?

BY MR. FRID:

· · · ·Q· · · Any document where Ms. Franklin agreed to

release the film before she died?

· · · ·A· · · I may have.· I don't recall any such

document.

· · · ·Q· · · And is it correct, sir, that without

Ms. Franklin's signoff, this film could not have been

made, yes?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative as to time.· Misstates the evidence as

to time.

BY MR. FRID:

· · · ·Q· · · Go ahead, sir.



· · · ·A· · · This is a technical difference but it

could be made without being distributed.· So I

believe -- because I believe Alan continued working on

the film at his expense for several years and I know

he was always in contact with Ms. Franklin's

representatives attempting to negotiate a deal that

would satisfy her concerns and, ultimately, I believe

that happened after she died.

· · · ·Q· · · While she was still living, her consent

was necessary for this film to be released for

distribution, right?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative.· Calls for a legal conclusion.

Misstates the evidence.

BY MR. FRID:

· · · ·Q· · · Go ahead.

· · · ·A· · · That's what the Warner Bros. Quitclaim

said, so I would -- I probably gave him that

counsel.

· · · ·Q· · · And no matter what Mr. Tyerman said or

did, it wouldn't have mattered because up until

Ms. Aretha Franklin died, this film could not have

been released without her authorization, right?

· · · ·MS. GALLAGHER:· Vague and ambiguous,

argumentative, misstates the evidence and misstates



whether or not Tyerman did or said.· That's

argumentative.

· · · ·THE WITNESS:· These were two very separate

issues that we were dealing with.· One was making sure

we had enough money to satisfy Ms. Franklin's needs in

this and we reached agreement several times.

· · · · · · · The other was with respect to the

underlying rights to the movie against which

Mr. Tyerman asserted claims on behalf of the Estate of

Sydney Pollack.

BY MR. FRID:

· · · ·Q· · · Listen to my question, sir.· Without her

authorization, no matter what Mr. Tyerman said or did,

this movie could not have been released up until her

death, right?

· · · ·MS. GALLAGHER:· Vague and ambiguous,

argumentative, misstates evidence, assumes facts not

in evidence and calls for speculation.

· · · ·THE WITNESS:· Part of the -- what I was trying

to say by my response was that part of the -- part of

the release from Ms. Franklin and then from her estate

was making sure we had enough money to satisfy her

concerns and that money was being -- and getting into

a distribution deal was the source of that money.

· · · · · · · So to the extent Mr. Tyerman was making



that difficult, we could not resolve the issues with

the estate in a material way because we didn't have

money.· These were all very linked issues.

BY MR. FRID:

· · · ·Q· · · Ms. Franklin while alive, she never agreed

to any certain sum of money to give her authorization

to the film, right?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative.

· · · ·THE WITNESS:· I'm not sure that's correct.· I'm

not sure that's correct.· You'd have to ask Rick Levy,

her agent at ICM.· I believe there was a deal at one

point.· Rick is no longer at ICM.· He's retired.

BY MR. FRID:

· · · ·Q· · · Okay.· And is it correct that Ms. Trellia

tried to release the film in Telluride or screen the

film in Telluride, right?

· · · ·MS. GALLAGHER:· Vague and ambiguous as to

time.

· · · ·THE WITNESS:· Yes, we tried and we were

prevented from doing so.

BY MR. FRID:

· · · ·Q· · · And Ms. Franklin went to court and got an

injunction?

· · · ·A· · · Right.



· · · ·MS. GALLAGHER:· Vague and ambiguous as to time.

BY MR. FRID:

· · · ·Q· · · Correct?

· · · ·A· · · She got an injunction like the day before

the release was scheduled.

BY MR. FRID:

· · · ·Q· · · And that was in -- and that was in 2015,

correct?

· · · ·A· · · I don't recall when it was, to be

honest.

· · · ·Q· · · See if I can refresh your recollection.

· · · ·A· · · Reminder, I have 30 minutes.

· · · ·Q· · · All right.· I've marked as Exhibit 12 to

this deposition, this is a -- this is an injunction

that was filed in September of 2015 by Ms. Franklin.

· · · · · · (Exhibit 12 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · You see that?

· · · ·A· · · I don't see the date, but I do see --

· · · ·Q· · · Here's the date, 2015, you see that?

· · · ·A· · · Yeah, now I do, yes.

· · · ·Q· · · Okay.· And do you know how this -- this

injunction was re -- was resolved?

· · · ·A· · · I'm not sure what you mean resolved.



· · · ·Q· · · Well, are you aware that Mr. Elliott

entered into a stipulated injunction to not show the

film ever again?

· · · ·MS. GALLAGHER:· Objection.· Argumentative,

assumes facts not in evidence.· Misstate the document.

· · · ·THE WITNESS:· You're going to have to show me

the document, if you want.

· · · ·MR. FRID:· Be happy to.

· · · ·What's my -- Mr. Court Reporter, what's my next

exhibit?

· · · ·THE COURT REPORTER:· The next exhibit is Exhibit

13.

BY MR. FRID:

· · · ·Q· · · Okay.· 13.· I'm marking as 13, this is an

Order on Stipulated Motion for Injunction filed in

2015, May -- excuse me, March of 2016.

· · · · · · (Exhibit 13 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · And here -- this is your -- this is a

court order.· "Absent further order of the court or

specific written authorization from Ms. Franklin,

Defendant, Alan Elliott, his agents, employees and all

working in concert with defendant, shall not publicly

show, screen, project, display or otherwise release



the film "Amazing Grace."

· · · · · · · Do you see that?

· · · ·A· · · Yes.

· · · ·Q· · · And as of 2016 per a federal court order,

your client couldn't make any deals for the

distribution of this film, right?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative, misstates the document.

· · · ·THE WITNESS:· I think he could make a deal.· It

wouldn't be of any effect.

BY MR. FRID:

· · · ·Q· · · Isn't this why -- isn't this, sir, why the

Lions Gate negotiations broke down?

· · · ·MS. GALLAGHER:· Argumentative, misstates

document and misstates the evidence.

· · · ·THE WITNESS:· The Lions Gate negotiation broke

down because of a number of factors.

BY MR. FRID:

· · · ·Q· · · And the primary factor was because no deal

could have been done with Aretha Franklin, right?

· · · ·MS. GALLAGHER:· Objection, argumentative,

assumes facts not in evidence that no deal could have

been done and misstates the evidence.

· · · ·THE WITNESS:· What I recall is that we were

concurrently negotiating with her a deal and I believe



Mr. Levy would have access to what the deal terms were

at that time.· And I believe that we were close to

making a deal with Ms. Franklin.

BY MR. FRID:

· · · ·Q· · · Here.· Let me show you a document.· I'm

going to mark it as Exhibit 14.

· · · · · · (Exhibit 14 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · All right.· I've just marked as Exhibit

14, it's an email from Wendy Jaffe to Tom McGuire

copying Liesl Copland and others.· You have the

document in front of you, sir?

· · · ·A· · · I do.· Again, it's very difficult to read.

If you can make it a little bigger, that would be very

helpful.

· · · ·Q· · · I'd be happy to.· How is that?

· · · ·A· · · Better.

· · · ·Q· · · All right.· Who is Wendy Jaffe?

· · · ·A· · · She was the lawyer on this project.

· · · ·Q· · · She was the lawyer representing Lions

Gate?

· · · ·A· · · Correct, as her -- yes.

· · · ·Q· · · This was at -- your counterpart, your

opposing side in the negotiations for the film with



Lions Gate, right?

· · · ·A· · · She's the person we dealt with, that's

correct.

· · · ·Q· · · Primary negotiator, right?

· · · ·A· · · Well, actually, the primary negotiator was

probably Jason Constantine, but he was -- he was --

Wendy worked for him.

· · · ·Q· · · Okay.· Let me ask my next question.  I

don't have a lot of time.

· · · · · · · I've highlighted some language for you.

It says here, "We have consistently maintained from

the very beginning that approval of her settlement was

a condition to our deal."

· · · · · · · Do you see that?

· · · ·A· · · Yes.

· · · ·Q· · · Is that a correct statement, sir, that

Ms. Franklin's approval of the settlement with her was

a condition of the deal?

· · · ·MS. GALLAGHER:· Vague and ambiguous.· Misstates

testimony and misstates evidence.

· · · ·THE WITNESS:· I don't know if it was technically

in the first draft.· But a chain of title condition

would always be part of a deal and so -- yes, I'll

agree with this.

BY MR. FRID:



· · · ·Q· · · Okay.· Let's go to the next page.· This is

a second paragraph.· Our agreement is and has always

been subject to the resolution of the COT issues and

related clearances which we only -- we were only just

alerted -- which we were only just alerted last

Tuesday cannot be obtained until Aretha signs,

right?

· · · ·A· · · That's what the document says.

· · · ·Q· · · Is that an accurate statement, sir?

· · · ·MS. GALLAGHER:· Vague and ambiguous, calls for

speculation.· The document speaks for itself.

· · · ·THE WITNESS:· All these documents speak for

themselves.· I'm not going to sit here and interpret a

letter that refers to the documents.

BY MR. FRID:

· · · ·Q· · · Is that correct, sir -- you had no problem

interpreting when the other side asked you questions.

Do you have some kind of an animosity towards my

client, sir?

· · · ·A· · · No, I don't.

· · · ·MS. GALLAGHER:· Mr. Frid, please calm down.

Maybe if you weren't so aggressive and mean.

BY MR. FRID:

· · · ·Q· · · Go ahead, sir.

· · · ·A· · · I'm not answering that question.· I have a



lot of respect for Barry.· He's a good lawyer and --

· · · ·Q· · · Let me ask you again, is it a correct,

statement, sir, that any deal with Lions Gate would

have to be subject to the resolution of the -- of the

chain of title issues and related clearances and no

such clearances were obtained because Ms. Franklin

didn't sign?

· · · ·MS. GALLAGHER:· Vague, ambiguous, compound and

argumentative.

· · · ·THE WITNESS:· I need more context on this but

I'm not going to get it.· So I know we were deep in

discussions with Aretha in terms of arriving at a

document and a negotiation that she agreed to.· So

this -- the idea was -- at the time was we were all

going to try and have basically a -- a simultaneous

signature thing where we signed this and we signed

hers at the same time.· That was the path we were

on.

BY MR. FRID:

· · · ·Q· · · And, sir, you never obtained her

signature, right?

· · · ·MS. GALLAGHER:· Argumentative, misstates the

testimony.

· · · ·THE WITNESS:· I actually don't recall.· I don't

think so, but I don't recall where we ended with her.



I don't know precisely where we were.· Rick Levy may

have a better memory than I do about that.

BY MR. FRID:

· · · ·Q· · · So he's the person I should ask,

correct?

· · · ·A· · · You can do whatever you want.

· · · ·Q· · · He has more than knowledge than you on

this issue, is that correct, sir?

· · · ·MS. GALLAGHER:· That's just argumentative.

· · · ·THE WITNESS:· He represented her.· Of course, he

would have more knowledge about that.

· · · ·MR. FRID:· Okay.

BY MR. FRID:

· · · ·Q· · · There's also a reference to Mr. Pollack.

Let me read it.· "There's a reference to the film

being DGA in the internal WB memo provided as evidence

of his agreement but we have never (sic) been told

repeatedly that this is not a DGA film."

· · · · · · · Do you see that, sir?

· · · ·A· · · No. Actually, you misread it.· You said,

"we have never been told repeatedly that this is not a

DGA film."· In fact, it reads, "but we have been told

repeatedly that this is not a DGA film."

· · · ·Q· · · Okay.· And she goes on to say, "If we are

to go with the WB memo theory, then we need to make



this DGA compliant and should be able to reference

Pollack as a director."

· · · · · · · Do you see that?

· · · ·A· · · Yeah.

· · · ·Q· · · Meaning that -- and this is in reference

to that WB memo that we previously looked at from

1972, correct?

· · · ·MS. GALLAGHER:· Calls for speculation,

argumentative, assumes facts not in evidence.

· · · ·THE WITNESS:· Yes, I believe that's the memo

they're talking about.

BY MR. FRID:

· · · ·Q· · · And this is when I asked you previously --

· · · ·A· · · If it is, then I think you would tell

me.

· · · ·Q· · · Excuse me, Sir.· And this is when I asked

you about the DGA reference in that memo, right?

· · · ·MS. GALLAGHER:· Argumentative, assumes facts not

in evidence, vague and ambiguous as to what memo.

· · · ·THE WITNESS:· I assume that it's the same memo.

If it isn't, I'm sure you would tell me.· But -- yes,

I recall our discussion about the DGA issue.

BY MR. FRID:

· · · ·Q· · · And, in fact, the fact that there was a

reference to the DGA issue and the WB memo from 1972,



was an issue that Lions Gate brought up, correct?

· · · ·MS. GALLAGHER:· Objection.· Argumentative, asked

and answered.

· · · ·THE WITNESS:· The document speaks for itself.

· · · ·MS. GALLAGHER:· I agree.

BY MR. FRID:

· · · ·Q· · · Well, is that correct, sir, that in fact,

this was brought up --

· · · ·A· · · I have no recollection of them bringing it

up but this document answers your question.

· · · ·Q· · · In fact, it was brought up, right?

· · · ·A· · · I would refer to prior testimony.

· · · ·MS. GALLAGHER:· Objection.

BY MR. FRID:

· · · ·Q· · · And, obviously, Lions Gate had a concern

about whether this film was DGA compliant or not,

right?

· · · ·MS. GALLAGHER:· Objection.· Argumentative,

assumes facts not in evidence, misstates the

document.

· · · ·THE WITNESS:· I think -- well, yes, this is a

minor, minor matter.· If it is a DGA film, then -- and

proper DGA documents were not filed, this would be at

worse a slap on the pinky.· This is not --

BY MR. FRID:



· · · ·Q· · · Again, you don't recall ever --

· · · ·A· · · This is not a material issue.

· · · ·Q· · · Sir, you don't recall --

· · · ·MS. GALLAGHER:· Sasha, let him answer, please.

BY MR. FRID:

· · · ·Q· · · You don't recall, sir, ever contacting the

DGA to determine if this film was DGA compliant,

right?

· · · ·MS. GALLAGHER:· Asked and answered.

· · · ·THE WITNESS:· You can see in this document that

Warner Bros. agreed with me that this was a -- not a

DGA movie.· That's as far as I went with this issue.

· · · · · · · 20 minutes.

BY MR. FRID:

· · · ·Q· · · Sir, were you aware that Mr. Elliott

obtained an E and O policy to indemnify himself and

his companies from potential claims being asserted by

Mr. Pollack's estate?

· · · ·A· · · I don't know the nature of the policy.  I

know he got an E and O policy.· I don't know if it was

only to address those claims.· I don't know if it was

part of the regular producer's package to have

addressed any E and O type of claims.

· · · ·Q· · · Did you --

· · · ·A· · · I just don't know.· You can tell me if I'm



right or wrong.· I don't know.

· · · ·Q· · · Did you counsel Mr. Elliott to get an E

and O policy?

· · · ·A· · · I would counsel that to anyone.· You

always get an E and O policy as part of a producers

package that gives you insurance.

· · · ·Q· · · Do you have a recollection of the terms of

that policy?

· · · ·A· · · No, I don't.

· · · ·Q· · · Have you ever seen it?

· · · ·A· · · Probably not.

· · · ·Q· · · Was the point of the policy to provide

protection or coverage in the event Mr. Tyerman filed

any kind of a legal claim?

· · · ·A· · · I feel like you're not showing me

something.· So if you have a document to show me, you

tell -- you can please show it to me.

· · · ·Q· · · Well, Mr. Elliott hasn't produced the

policy so I'm just asking you if you have any

knowledge of it.

· · · ·A· · · I don't.· It wouldn't have been within the

purview of what I do.

· · · ·Q· · · All right.· He said you don't have a

recollection of negotiations with Concord?

· · · ·A· · · No.· Maybe -- well, no, I don't think



so.

· · · ·Q· · · Okay.· Let me show you a document I'm

going to mark it as Exhibit 14 (sic).

· · · · · · (Exhibit 15 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · So I've marked and put in front of the

witness the Distribution Agreement -- Draft

Distribution Agreement between Mr. Elliott and

Concord.· Do you recall this document?

· · · ·A· · · No.

· · · ·Q· · · Let me show you the reference to the reps

and warranties, sir.

· · · · · · · All right.· So here's a reference in

Section 13.1.· "There's no litigation, arbitration,

claim or investigation, each an adverse proceeding

pending a threat with respect to the film or the

literary, dramatic or musical material upon which the

film is based which is contained herein concerning the

physical properties thereof, except solely any claims

of the estate of -- the heirs of Sydney Pollack which

grantor represents and warrants are and will be

throughout the term covered by a valid and binding

customary and errors and omissions policy."

· · · · · · · Do you see that, sir?



· · · ·A· · · Yes.

· · · ·Q· · · Does that refresh your recollection of the

purpose of the E and O policy?

· · · ·MS. GALLAGHER:· Argumentative.· Assumes facts

not in evidence.· Misstates the document and misstates

the E and O policy which he doesn't have in front of

him.

· · · ·THE WITNESS:· I've never looked at the E and O

policy.· I don't know if it's only with respect to the

estate's potential claims and I would recommend to

anyone that they get an E and O policy for all claims

known and unknown.· So I was not involved in the

negotiation or in getting that policy in place.

· · · · · · · And I have no idea what the date of the

Concord Agreement is.· So I don't know -- even if I

was still at WME at the time.· You didn't point that

out.

· · · · · · · And I note that the copy on that was sent

to Todd Musburger, not to me, which tells me that I

did not negotiate that document.

BY MR. FRID:

· · · ·Q· · · If you didn't, you didn't.· All right.

Let me show you another document.· Mr. --

· · · ·MR. FRID:· Court Reporter, what number am I at?

· · · ·MS. GALLAGHER:· 15 is your next number.



BY MR. FRID:

· · · ·Q· · · Okay.· 15.· Let me show you Exhibit 15,

sir.

· · · · · · (Exhibit 16 was marked

· · · · · · · · · · for identification.)

BY MR. FRID:

· · · ·Q· · · It's an email from you to Daniel Furie,

Dan Furie, from March of 2019.· Do you see that,

sir?

· · · ·A· · · Yes, I do.

· · · ·Q· · · All right.· Do you recall this email?· Do

you want me to read it to you?· Do you want to take a

moment to read it?

· · · ·A· · · Let me take a moment to read it, please.

· · · ·Q· · · I'll be happy to blow it up, if you want.

· · · ·A· · · I can see it.

· · · ·Q· · · Great.

· · · ·A· · · Yep.

· · · ·Q· · · Do you know what this email is in

reference to?

· · · ·MS. GALLAGHER:· Calls for speculation since it's

dated March 12, 2019.

BY MR. FRID:

· · · ·Q· · · You wrote it.

· · · ·A· · · As I read this document, this is trying to



negotiate the back end -- to renegotiate, actually,

the back end of -- as we're trying to put together the

deals to release this movie.· So we had Aretha at 1.1.

We had his costs for his costs.· And I was asking

Warner Bros. to look kindly on my request that they

cut in after he recoups Aretha and begging that he

could also recoup his 2 million because that amount --

those types of dollars are not meaningful to Warner

Bros.

· · · ·Q· · · Okay.· Did you get a response to this?

· · · ·A· · · I presume I did.· I don't recall what the

response was.

· · · ·Q· · · Okay.· In the end, you say, "All I can say

is please be kind to Alan on this, he has spent a lot

of life on this and has burned almost every bridge he

has in the universe except the bridge with Ari and his

bridge with WB."

· · · · · · · When you here, has burned almost every

bridge he has in the universe, what are you talking

about?

· · · ·A· · · I was exaggerating tremendously.· I was

basically joking with Dan, who we had an easy

arrangement -- easy relationship between us.

· · · ·Q· · · Why would you use the term burned almost

every bridge?



· · · ·MS. GALLAGHER:· Argumentative and vague and

ambiguous.

· · · ·THE WITNESS:· I've answered your question, I

believe.

· · · ·MS. GALLAGHER:· Yeah, asked and answered.

BY MR. FRID:

· · · ·Q· · · Do you have an answer for me?

· · · ·MS. GALLAGHER:· Asked and answered.

· · · ·THE WITNESS:· I believe I've answered your

question.

BY MR. FRID:

· · · ·Q· · · What is your answer to my question?

· · · ·MS. GALLAGHER:· You already asked him.

· · · ·THE WITNESS:· Court Reporter read my answer

back, please.

BY MR. FRID:

· · · ·Q· · · I want to understand what you made a

reference to him burning almost every bridge?

· · · ·MS. GALLAGHER:· You asked and answered -- he

answered that already.

· · · ·THE WITNESS:· I'll say it again, essentially.

BY MR. FRID:

· · · ·Q· · · Please.

· · · ·A· · · I was joking.· We had a very easy rapport,

me and Dan Furie.· And I was aware that there was a



lot of difficult negotiations and a lot of sweat and

tears had gone into this movie and that's really what

I was saying in a joking way.

BY MR. FRID:

· · · ·Q· · · Did Warner Bros. ever want to make this

film or distribute this film?

· · · ·A· · · No, it's not what Warners does.· They

don't release movies like this.· They never do.· They

don't know how to do it, actually.

· · · ·Q· · · You're involved in negotiations with Lions

Gate.· Other than Lions Gate, what other duty is their

third-party purchasers were you involved in

negotiations with?

· · · ·A· · · I don't recall.· I know I was tangentially

at least involved in some of these.· As time went on,

obviously, passed the end of 2018, I was only involved

in as sort of a -- talking to Alan occasionally about

where he's ending up.· I had no role at all in

negotiating deals.· So I know I talked about a couple

of others but I don't think it was a material role

that I had.

· · · · · · · For example, NEON, no role.· I kept up

with Liesl, but I don't know -- to this day, don't

know what the deal was.

· · · ·Q· · · So you would say that your primary



involvement was with Lions Gate only, correct?

· · · ·MS. GALLAGHER:· Objection.· Argumentative and

misstates his testimony that he testified here today

about the Graham Taylor deal.

· · · ·THE WITNESS:· Yeah, I was involved with Graham's

deal.· I was involved with Lions Gate.· Was I involved

with Concord, I don't think so.· But I may have looked

at something.· I just -- to be honest, I don't

recall.

BY MR. FRID:

· · · ·Q· · · Okay.

· · · ·A· · · I may have looked at other documents, but

certainly after December 2018, I didn't look at

anything.

· · · ·Q· · · Was there a draft agreement in the Lions

Gate deal?

· · · ·A· · · Oh, yeah, we had gone back and forth

probably 10 times.

· · · ·Q· · · So there were documents, draft documents,

correct?

· · · ·A· · · Yeah.

· · · ·Q· · · Other than Lions Gate, was there any other

studio distributor, third-party purchaser where there

were written documents, written draft agreements?

· · · ·MS. GALLAGHER:· Calls for speculation.



· · · ·THE WITNESS:· It would be speculation on my part

because I wasn't involved in them.

BY MR. FRID:

· · · ·Q· · · So you don't know?

· · · ·A· · · I'm sorry?

· · · ·MS. GALLAGHER:· Objection, misstates his

testimony.

BY MR. FRID:

· · · ·Q· · · You don't know, correct?

· · · ·A· · · I know there was a deal for NEON.· They

released the movie.· They wouldn't have released the

movie without a signed document.

· · · ·Q· · · Sure.

· · · ·A· · · Other than that -- and I don't know what

rights NEON had.· I don't know if they only had

theatrical rights or if they had all rights or if they

licensed those rights out.· I have no idea.

· · · ·Q· · · Okay.· So other than Lions Gate, which was

never consummated and the NEON deal that got

happened -- that got done, you're not aware of any

other third-party, either studio, purchaser or

distributor where there were draft agreements that

were created or --

· · · ·MS. GALLAGHER:· Objection.· Argumentative.

· · · ·THE WITNESS:· I'm not the right person to ask --



I'm not the right person.· You should ask people who

are involved throughout the negotiation.· I was not.

You should ask Liesl.

BY MR. FRID:

· · · ·Q· · · I'm asking for your -- sir, I'm asking for

your knowledge.

· · · ·A· · · I don't have any knowledge other than what

I've told you.

· · · ·Q· · · Let me just ask you again.· Based on your

personal knowledge, other than Lions Gate, draft of

agreements in the Lions Gate negotiations and the NEON

deal, are you aware of any other third parties with

whom Mr. Elliott or his companies ever exchanged draft

agreements, you personally?

· · · ·MS. GALLAGHER:· Argumentative, vague and

ambiguous, calls for speculation, especially since we

haven't received all the documents in this case and he

hasn't had a chance to look at any of them.

· · · ·THE WITNESS:· I don't know whether Endeavor

Content ever sent an email or anything indicating what

their interest was in writing.· I don't know if any --

so other than that, I would say Lions Gate, NEON, I

presume there's a written document because there's a

distribution deal that was entered into, and I don't

know about Endeavor Content.



· · · ·MR. FRID:· Okay.

· · · ·MS. GALLAGHER:· Are you done, Sasha?

· · · ·MR. FRID:· No.· I'm not.

· · · ·THE WITNESS:· All right.· What do we do?· If you

want to ask me more questions, you need to schedule --

· · · ·MR. FRID:· I have five minutes.· I'll ask you

questions for five minute and then I will -- then

you'll have to go, but I still have my five minute.

· · · ·THE WITNESS:· You make it so easy to be helpful.

· · · ·MS. GALLAGHER:· I apologize to you, Mr. McGuire.

BY MR. FRID:

· · · ·Q· · · Well, you talked about the marketability

of the film.· Do you recall that testimony, those

questions from Ms. Gallagher?

· · · ·A· · · Yes.

· · · ·Q· · · Okay.· What would you say in your

professional opinion accurate comp, a comparable would

be for this film?

· · · ·MS. GALLAGHER:· Vague and ambiguous as to

time.

· · · ·THE WITNESS:· This was a unique property.· It's

irreplaceable.· It's as unique a property as there

possibly could be.· It's a moment in time that is

important in R and B and in gospel, and as such, it's

one of those how high is up kind of conversations, but



it's -- so it's -- given just the unique stature of

Ms. Franklin and the uniquely fantastic recording that

was done, I think it's really too unique to really

call almost anything a comp on this one.

BY MR. FRID:

· · · ·Q· · · Okay.· You testified that the picture

quality, you thought, was not -- was not presentable.

Do you recall that testimony?

· · · ·A· · · I didn't say it wasn't presentable.  I

said it was not ideal.

· · · ·Q· · · Not ideal.· What is your -- let me ask you

that.

· · · · · · · How -- because the picture quality wasn't

ideal, how do you think that affected the value of the

film?

· · · ·MS. GALLAGHER:· Vague and ambiguous, calls for

speculation.

· · · ·THE WITNESS:· Very difficult to figure that out.

If you have a full and robust marketing plan, if you

have a -- and you do a lot of in place promotion, the

quality of the image is probably less important than

the unbelievable quality of the performance itself.

So it's really a difficult question to answer and I

really -- I have no answer.

BY MR. FRID:



· · · ·Q· · · Ms. Gallagher showed you some emails with

Essence.· Were you involved in any negotiations with

Essence?

· · · ·A· · · No.

· · · ·Q· · · She showed you some emails from Tirrell

Whittley.· Were you involved in any discussions or

negotiations with Tirrell Whittley?

· · · ·A· · · Yes.

· · · ·Q· · · What negotiations were those?

· · · ·A· · · First of all, as to his deal.· Second of

all, to his contribution to the marketing of the

movie.

· · · ·Q· · · What was his role, sir?

· · · ·A· · · He was -- as I stated in my prior

testimony, he was engaged by Mr. Elliott to provide

marketing services.

· · · ·Q· · · He wasn't a potential buyer of the film,

correct?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

argumentative.

· · · ·THE WITNESS:· Not to my knowledge, no, he

wasn't.

BY MR. FRID:

· · · ·Q· · · Do you know what company he was associated

with?



· · · ·A· · · I think he had his own marketing company.

I think its name was part of his email address, it was

Liquid Soul.

· · · ·Q· · · Are you aware that Mr. Elliott is -- filed

a lawsuit against NEON?

· · · ·MS. GALLAGHER:· Calls for speculation.

· · · ·THE WITNESS:· I don't know if he filed it.  I

know he talked about it.· We never spoke about it.

BY MR. FRID:

· · · ·Q· · · Have you ever reviewed that lawsuit?

· · · ·A· · · No.

· · · ·Q· · · Are you aware that he's suing NEON in New

York State Court claiming that their conduct lessened

the value of the film?

· · · ·MS. GALLAGHER:· Vague and ambiguous and

misstates the lawsuit.· Calls for speculation.

· · · ·THE WITNESS:· I'm unaware of the lawsuit.· Yeah.

BY MR. FRID:

· · · ·Q· · · Why did he tell you he wanted to file a

lawsuit against NEON?

· · · ·MS. GALLAGHER:· Calls for speculation based on

his prior testimony.

· · · ·THE WITNESS:· I don't think I testified that he

did talk to me about it.· I heard about -- I heard

that he had filed one, but I didn't ask him.· I don't



view it as my role in his life anymore, and I was most

assiduously not wanting to get into a long discussion

with him about the -- what that lawsuit might be or

mean.

· · · MR. FRID:· All right.· Mr. McGuire, I want to be

mindful and respectful of your time.· I have other

questions, but for the sake of getting you going and

out of here, I'm going to stop my questioning.  I

thank you for your time this afternoon, sir.

· · · ·THE WITNESS:· You're welcome, goodbye.

· · · ·MS. GALLAGHER:· Mr. McGuire, I do have some

short questions.· I don't want to hold you a minute

longer than we have to.· We can -- if we ever needed

to, come back another day.

· · · ·THE WITNESS:· I've just got somebody waiting for

me.

· · · ·MS. GALLAGHER:· No worry.· I appreciate your

time and appreciate you giving us some time and thank

you for carving the time out of your schedule for

us.

· · · ·THE WITNESS:· Thank you.

· · · ·MR. FRID:· Thank you, sir.

· · · ·THE VIDEOGRAPHER:· All right.· I'm going to

claim the host.

· · · · · · · This concludes the video deposition in



this matter.· The time is 3:30 p.m.

· · · · · · · (Conclusion of the proceedings.)
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Tyerman, Barry J jfrAcccr-~


From: Tyerman, Barry
Sent: Wednesday, May 28, 2008 11:52AM A A ~ 1—IA
To: ‘Jordll824@cs.com’ (—P I


Cc: alan@alanelliott.net; Werthie@aol.com; Wertheimer, Alan


Subject: RE: Amazing Grace


Thanks, Herb. I assume this is being done under the authority of Warners as
owners of the raw footage? Good luck with the work. Barry T.


Barry W Tyerman, Esq
Jackoway Tyerman Wertheimer
Austen Mandelbaum Morris & Klein
1925 Century Park East 22nd Floor Los Angeles California 90067
Phone (310) 553—0305
Firm Fax (310) 553—5036


Direct Fax (310)551—4448


Email: BTyerman@jtwamm com


From: Jordii824@cs.com [mailto:Jord11324@cs.comj
Sent: Wednesday, May 28, 2008 10:54 AM
To: Tyerman, Barry
Cc: alan@alanelliott.net; Werthie@aol.com
Subject: Re: Amazing Grace


Barry, I’m very sorry to hear about Mr. Pollack. He was quite gracious in speaking to Alan and
enthusiastic about the prospect of us finishing this film. We hope our work will exceed his expectations.
Warmest regards, Herb Jordan


I literally have the file in front of me and am happy to answer any questions that you
may have. Unfortunately the file relates principally to the deal in 1997 for Mr. Pollack
to complete the editing of the material (as opposed to the original shoot). Please let
me know how I can help.


Barry T.


Barry W Tyerman Esq
Jackoway Tyerman Wertheimer
Austen Mande].baum Morris &Klein


5 28 2008
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1925 Century Park East, 22nd Floor Los Angeles, California 90067


Phone: (310) 553—0305
Firm Fax: (310) 553—5036


Direct Fax: (310)551—4448


Email: BTyerman@jtwamm.com


From: Werthie@aol.com [mailto: Werthie@aol.com]
Sent: Wednesday, May 07, 2008 10:21 AM
To: Jordii824@cs.com
Cc: Tyerman, Barry
Subject: Re: Amazing Grace


hi jordan . . . probably best if you contact barry’s office directly. .. I’ve copied him on
this email, and our number here is 310-553-0305. .. hope all’s well


werth


Hello Alan. Donna Ostroff from Sydney Pollack’s office has relayed that Mr. Pollack has authorized
Barry to release the Amazing Grace legal file to Alan Elliott or to me. I’d like to arrange to stop by the
office, or if it’s more convenient for Barry, have the file sent to my office. The project is moving quickly
so it would be helpflil if we could make arrangements as soon as possible. All Best, Jordan


Herb Jordan
The Adage Group, LLC
328 South Beverly DriveSuite G
Beverly HillsCa 90212
310 785 0574
cell 310 613 4517


Begin forwarded message:


From: Donna Ostroff <dostroff~mirageenterprises.com>
Date: March 12, 2008 5:11:58 PM PDT
To: Alan Elliott <Alan~AlanElliott. net>
Subject: Re: thought...


5/28/2008
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Just got the following reply from Barry Tyerrnan....


“I have a file on this and have discussed it with Sydneyon many
occasions over the years. I am traveling out of the country but will
pull my file on my return on Monday.”


Let you know when I hear from him.


we just chatted. talked about bill going to see sydneyon wed, and needing to see any files barry might have.
she said she would be happy to tell barry tyerman that sydneyhas given permission to see the files.


5/28/2008
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•□ NALDS □ N & CALLIF 


VIA E-MAIL & US MAIL 


Alan Elliott 


1633 N. Stanley Ave. 
Los Angeles, CA 90046 


July 20, 2009 


MICHAEL C. DONALDSON 


LISA A. CALLIF 


DEAN R. CHELE Y 


RE: ELLIOTT, ALAN/MAKING OF THE AMAZING GRACE ALBUM/OPINION 
LETTER 


Dear Alan, 


You have asked me to render an opinion as to whether you could make a documentary 


about "Making of the Amazing Grace Album." You intend to use original footage shot during 


two days of recording by Aretha Franklin together with additional interviews with participants 


in the recording and with music critics, executives and historians. You may also use other 
licensed materials in your film. You have received the footage of the recording sessions from 


Warner Bros. with a quitclaim. 


The footage that is at the core of your documentary was shot by WB in a church with a 


choir back-up. Upon release of the film, you plan to make the appropriate contribution to the 


church for the services of the back-up choir as previously agreed to by WB. Aretha Franklin 


does not own any copyright interest in her performance. All the music in the documentary 


will be licensed by you for use in your film. In honor of your quitclaim with WB, you have 


approached Aretha Franklin for her endorsement of the project. She has said publicly and 
written in her autobiography that she wants the project to go forward. In separate 
conversations and in writing, her agent has told you and your partner, Herb Jordan, and Tom 


McGuire (Chief Counsel of William Morris Endeavor) that you should go forward with the 
project. 


It is my opinion that Ms. Franklin has no viable copyright claim and no viable claim 


involving any of her personal rights such as the right of privacy, false light, defamation, or the 


right of publicity. 


The primary purpose of this opinion letter is so that you may obtain fair use coverage 
under your E&O policy. Please be sure to specify on your application that you will need this 


additional coverage through a fair use endorsement. Confirm with your insurer that this 


coverage is included. Also, please do not forget to credit all of the third-party materials used 


400 SOUTH BEVERLY DRIVE 


SUITE 400 


BEVERLY HILLS, CA 902 1 2 


BUSINESS: (31 0) 277-B394 


FAX: (3 1 0) 277-4B70 


WWW.OONALDSONCALLIF.COM Z:\WPDOCS\CLIENTS\ELLIOTT ALAN\final Opinion ltr 072009 
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TIME WARNER JNC.
Corporate Law Department


75 Rockefeller Plaza
New York, NY 10019


FAX NO. (212) 333-3987


FACSIMILE COVER SKEET


TO: Barry L, Hirsch, Esq.


FAX NUMBER: (310) 553-5036


FROM: STEPHEN R. LANGENTHAL
Phone: (212) 484-6576


DATE: May 30, 1997


NUMBER OF PAGES: 38, including cover sheet


MESSAGE:


If there are problems in transmission please call
Eileen Gormley at (212) 484-4575


The information contained in this facsimile message is attorney privileged and confidential
information intended only for the use of the individual or entity zwmed above. If the reader of this
message is not the intended recipient, you are hereby notified -that any unauthorized dissemination,
distribution or copy of this communication is strictly prohiNt~d if you have received this in
error, please notify us by telephone. Thank you.
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Stephen R. LaT1~eflthal
Vios President
East Ocasi Counsel


TWILEGAL


I
WARNER BROS.


Warner Eros. Inc.
16 Rockefeller Plaza
New’Ytrk, New YorkiCOlS
212 484 6518
Cable Md ress; Warbrcs


Earry L. ~{irsch, Esq.
Armstrong, Hirsch, Jackoway,


Tyerman & Wertheimer
Suite 1800
1888 Century Park East
Los Angeles, California 90067


May 30, 1997


Dear Barry:


Re: ARETHA FRANKLIN


I am faxing to you a draft of a proposed agreement between Sydney
Pollack and Warner Eros. Domestic Pay-TV, Cable & Network
Features with respect to the Aretha Franklin footage.


The draft ha~ not been reviewed by those Warner executives whose
review and comment is necessary so it remains subject to whatever
changes or suggestions they may have.


I am forwarding the draft to you at this time in the hope that we
may expedite the completion of this deal.


SRL/eg
Enc.


ephen R. Langentha].


Aflmc Warner En~rt,t~,ment Cc,
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May 29, 1997


Mr. Sydney Pollack
c/c Barry Hirsch, sag.
Arm~trong, aendler & Hirsch
suite 1868
1888 Century Park East
Los Angeles, California 50067


Dear Mr. Pollack:


The following shall constitute the understanding and agreement
between you (“Pollack”) and Warner Bros. Domestic Pay-TV, Cable &
I’~etwork Features (IIWarnerTf) with respect to certain film and
videotape footage (the l~pootageI’) filmed and recorded and owned
by Warner of Aretha ~rank1in, the Reverend James Cleveland and
the Southern California Community Choir performing at a recording
se~ion for Aretha Franklin’s “AMaZING GRACE” phonograph album.


i. ai~ht~: Warner will endeavor to obtain such rights as
may be required from Aretha Franklin, the Reverend James
Cleveland, the Southern California Community Choir, the
parties controlling music contained in the Footage and any
other clearances or releases which Warner considers
necessary to enable Warner to release the Footage aS a
motioa picture in all media throughout the world


2, audgat; If and when Warner shall advise Pollack that
Warner has obtained such rights, pertilias±ofls and releases as
Warner considere necessary, pollacic will prepare a budget
for the editing of the Footage as provided in Paragraph 3
and shall submit such budget to Warner for its review and
approval. The budget shall not be in excess of One Hundred
rifty Thousand ($150,000) Dollars. If Warner approves the
budget in writing Pollack shall proceea to render the
services specified in Paragraph 3.
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3. Senj~.egi Pollack will render his services to Warner to
cut and edit the Footage into a ninety minute motion picture
(the ~Picture”) fully edited and main and end titled (all
subject to the approval of warner) and fully synchronized
with language, dialogue, sound and music in all respects
ready ~nd of a quality to be exhibited theatrically in first
class motion picture theatres, non-theatrically, on
broadcast television, pay television, cable television, home
video and all other media and devices- Po]~lack shall make
delivery of the completed Picture to Warner by no later than


- and delivery shall mean the items
mutually agreed to by Pollack and Warner~


4. psysnenta: In full consideration for al-l services to be
rendered by Pollack hereunder, Warner shall pay to Pollack:


(a) The sum of One Hundred Fifty Thousand ($150,000)
Dollars in equal weekly in~tal1ments commencing upon
the start of Pollack’s services and continuing until
the delivery of the completed Picture to Warner.


Ch) An amount equal to fifty(50*) percent of the
defined proceeds (as the defined proceeds are defined,
computed and accounted for pursuant to the provisions
of Exhibit “1° attached hereto and made a part hereof).


5. Rasi~J,tSafld_P.XQQ~eda; All results and proceeds of
Pollack’s services hereunder (including, but not limited to
(1) all literary, dramatic and musical material written,
supplied or improvised by Pollack whether or not in writing,
(ii) all designs and inventions of Pollack hereunder, and
(iii) all photographs, drawings, plans, specifications and
sound recordings containing a].1 or any part of any of the
foregoing) shall constitute works prepared by Pollack as an
employee of Warner within the scope of pollack’s employment
hereunder, and accordingly, the parties agree that all of
the foregoing are and shall be considered “works made for
hire” for Warner7 and that warner is and shall be considered
the author thereof for all purposes and the owner throughout
the world of all of the rights comprised in the copyright
thereof, and of any and all patents, trademarks and other
rights thereto. Pollack will, upon request, execute,
acknowledge and deliver to Warner such additional documents
as Warner may deem necessary to evidence and effectuate
Warner~s righta hereunder, and hereby grants to Warner the
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right as Pollack!s attorney-in-fact to execute? acknowledge,
deliver and record in the U.S. Copyright Of fice or elsewhere
any and all such documents.


6. AdvertiS9..Snd_E1thIJ~cjt~ Poilack hereby grants to
Warner the right to issue and authorize publicity concerning
Pollack, and to use Pollack’s ~ voice and likeness and
biographical data in connection with the distribution,
exhibition, advertising and exploitation of the Picture.
Without limiting the generality of the foregoing, Warner may
use Pollack’s name, voice and 1ikenes~ in connection with
publications, by-products, merchandise, commodities and
services of every kind, provided reference is made to the
Picture or the literary property or screenplay upon which
the Picture is based, or any part thereof, or to Pollack’s
employment hereunder, and provided Pollack is not
represented aS using or endorsing any such item.


~7. ~ Po].lack will render services, whenever and
wherever Warner may require, in a competent, conscientious
and professional manner having due regard for the production
of the Picture within the budget, and as instructed by
Warner in all matters, including those involving artistic
taste and judgment; but there shall be rio obligation on
Warner to actually utilize Pollack’s services, or to include
any of Pollack’s work in the Picture, or to produce, release
or continue the distribution of the Picture.


Pollack will not at any time issue or authorize publicity
relating primarily to the Picture (as distinguished from
personal publicity relating primarily to Pollack) without
warner’s written consent in each instance; and will not
disclose any confidential information relating to this
engagement, the Picture or Warner, to the press or media, or
any other person, firm or corporation whatsoever without
Warner’s written consent in each instance.


8. Warranties: Pollack warrants: that pollack is free to
enter into this agreement and not subject to any conflicting
obligations or any disability which will or might prevent
Pollack from or interfere with Pollack’~i execution and
performance of this agreement; that all literary, dramatic
and musical material, designs and inventions of Pollack
hereunder will be original with PoJiack or in the public
domain throughout the world, and shall not infringe upon or
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violate any copyright of, or the right of privacy or any
other right of ~ any person, and that Pollack is a member in
good standing of such labor organization as may have
jurisdiction, to the extent required by law and appliabie
collective bargaining agreements.


9. ~jg~ce1lanaQua~ All other terms and conditions of this
agreement shall be in accordance with applicable collective
bargaining agreements, if any; but, except as herein
expressly provided, this agreement cancels and supersedes
all prior negotiations and undertakings relating to the
Picture and contains all of the terms, conditions,
representations and warranties of the parties hereto in the
premises. Nothing herein contained shall be construed so as
to require the commission of any act contrary to law and
wherever there is any conflict between any provision of this
agreement and any present of future statute, law, ordinance
or regulation, the latter shall prevail, but in such event
the provision of this agreement affected shall be curtailed
and limited only to the extent necessary to bring it within
legal requirements. NotwithBtanding arty other provision of
this agreement, Pollack’s sole remedy for breach by Warner
of any of the provisions of this agreement shall be an
action at law for damages, it being agreed that iii no event
shall Pollack seek or l~ entitled to rescission, injunctive
or other equitable relief.


Please indicate the agreement of Pollack to the foregoing by
signing in the place provided below.


Very truly yours,


WARNER BROS. DOMESTIC PAY-TV, CAflE &
NETWORK FEATURES


By______


AGREED .AED ACCEPTED:


SYDNEY POTJLACK
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EXHIBflLJL1!!.


DEFINED PROCEEDS
COMPUTATION AND PAYMENT


1. D.efinitiQn_Sit_Ean{eS: “Warner” means Warner Bros., a
division of Time Warner Entertainment Company, L.P., and its
subdivisions, subsidiaries and affiliates engaged in the business
of distributing motion pictures for exhibition in theaters and
for broadcasting over television stations, but shall not include
any other persons, firms or corporations licensed by warner to
distritute motion pictures in any part of the world, Nor shall
such term include: any person, firm or corporation distributing
the Picture for purposes other than exhibition in theaters or by
television stations; exhibitors or others who may actually
exhibit the Picture to the public; radio or television
broadcasters or programming services; cable systems or operators;
manufacturers, wholesalers or retailers of video discs, cassettes
or similar devices; book or music publishers; sound recording
producers or distributors; manufacturers, distributors,
wholesalers, retailers or operators of any types of merchandise,
goods, services or theme park or other attractions; whether or
not any of the foregoing excluded parties are subdivisions,
subsidiaries or affiliates of Warner.


°Parti~ipant” means the party under the foregoing agreement
who or which is entitled to participate in the Defined proceeds
of the Picture, and the successors and permitted assigns of such
party.


2. QeLLaeSLErQC.eada; As between Warner and Participant,
“Defined Proceeds” meanS the difference between the Defined Gross
of the Picture (as that term is defined in 3 hereof) and the sum
of the following, which shall be deemed recouped by Warner in the
order listed~


(a) Warner’s distribution fees set forth in 4 hereof.


(b) Warner’s expenses in connection with the
distribution of the Picture, as set forth in 5 hereof.


Cc) All costs of production of the Picture incurred
from and after the date of the foregoing agreement, plus an
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amount equal to interest thereon, all as provided for in 9
hereof, plus such other costs, if any, as may have been
incurred from and after the date of the foregoing agreement
in connection with the financing of the cost of production
of the Picture. Said interest and other costs shall be
recouped before said cost of production.


(d) All contingent amounts consented to by Warner and
not included in the cost of production of the Picture
payable to Participant or any third party based upon, or
computed in respect of, the Defined Gross of the Picture (as
defined in the relevant agrecment~), or any portion thereof,
(egcluding, however, other participations in Defined
Proceeds)


3. De.fiu~&9XDsa: As used herein, the term “Defined
Gross” means the aggregate of~


(a) All film rentals actually received by Warner from
parties exhibiting the Picture in theaters and on television
where Warner distributes directly to such parties
(hereinafter referred to as “exhibitors”)


(b) Where Warner grants theatrical distribution rights
to a subdistributor on a basis requiring it to account to
Warner with respect to film rentals, either: (i) the film
rentals received by such subdistributor from exhibitors
which Warner accepts for the purpose of its accountings with
such subdistributor; or (ii) Warner’s share (actually
received) of film rentals received by such subdistributor;
whichever Warner electB from time to time a~ to each
subdistributor.


(c) In respect of licenses of exhibition or
distribution rights by means of video discs, cassettes or
similar devices, an amount equal to 20% of: (i) the gross
wholesale rental income therefrom, and (ii) the gross
wholesale sales income therefrom less a reasonable allowance
for returns.


(d) All amounts actually received by Warner from the
following: (i) trailers (other than trailers advertising
television exhibitions of the Picture) (ii) licenses of
theatrical distribution rights for a flat sum; (iii)
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licenses of exhibition or distribution rights other than
those referred to in (a) , (b) , (c) and Cd) (ii) of this 3,
specifically including licenses to cable operators; (iv) the
lease of positive prints (as distinguished from the
licensing thereof for a film rental) arid from the sale or
licensing of advertising accessories, souvenir programs and
booklets; and (v) recoveries by Warner for infringement of
copyrights of the Picture.


(e) All monies actually received by Warner on account
of direct subsidies, aide or prizes relating specifically to
the picture, net of an amount equal tø income taxes based
thereon imposed by the country involved, if any. If local
laws require use of such monies aa a condition to the grant
of such subsidy or aide, such monies shall not be included
in Defined Gross until actually used.


(f) The sums to be included in Defined Gross under
Schedules “1,” “2” and “3” attached hereto.


In no event shall rentals from the exhibition of the Picture.
which are contributed to charitable organizations be included in
Defined Gross.


4. flistxibittiaa_E.a~.a: Warner’s distribution fees shall be
as follows~


(a) 30% of the Defined Gross of the Picture derived by
Warner from all source-s in the United states and Canada.


(b) 35% of the Defined Gross of the Picture derived by
Warner from all sources in the United Kingdom.


(c) 40% of the Defined Gross of the Picture derived by
Warner from all sources other than those referred to in (a)
and (b) above.


(d) Notwithstanding the £ore~oing: (i) with respect
to sums included in the Defined Gross pursuant to 3 (N (ii)
and 3(d) (ii) hereof, Warners distribution fee shall be 15%
of such sums; (ii) if Warner shall license the exhibition of
the Picture on free television, the aforesaid percentages as
to amounts received and collected by Warner from sources in
the United States shall be 30% if collected from a network
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for national network telecasts in prime time and 35% in all
other instances and, as to amounts received and collected by
Warner from sources outside the United States 40%; and (iii)
no distribution fee shall be charged on Defined Gross refer
red to in 3(e) or 3(f) hereof.


All distribution fees shall be calculated on the full Defined
Gross without any deductions or payments of any kind whatsoever.


5. QiatribatiDn~~EXP~fl$.QS; Warner’s deductible
distribution expenses in connection with the Picture shall
include all costs and expenses incurred in connection with the
distribution, advertising, exploitation and turning to account of
the Picture of whatever kind or nature, or which are customarily
treated as distribution expenses under customary accounting
procedures in the motion picture industry. If Warner reasonably
anticipates that additional distribution expenses will be
incurred in the future, Warner may, for a reasonable time, set UP
appropriate reserves therefor. Without lindting the generality
of the foregoing, the following particular items shall be
included in distribution expensea hereunder;


(a) The cost and expense of all duped and dubbed
negatives, soundtracks, prints, release prints, tapes,
cassettes, duplicating material and facilities and all other
material manufactured fçr i,i~e in connection with the
Picture, including the cost of inspecting, repairing,
checking and renovating film, reels, containers, cassettes,
packing, storing and shipping and all other expenses
connected therewith and inspecling and checking exhibitors’
projection and sound equipment and facilities. Warner may
manufacture or cause to be manufactured as many or as few
duped negatives, positive prints and other material for use
in connection with the Picture as it, In its sole
discretion, may consider advisable or desirable.


(b) All direct costs and charges for advertisements,
press books, artwork, advertising accessories and trailers
(other than: Ci) prints of trailers advertising free
television exhibition of the Picture, and (ii) the trailer
production costs which are included in the cost of
production of the Picture), advertising, publicizing and
exploiting the Picture by such means and to such extent as
Warner may, in its uncontrolled discretion, deem desirable,
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including, without limitation, pre-release advertising and
publicity2 so-called cooperative and/cr theater advertising,
and/or other advertising engaged in with or for exhibitors,
to the extent Warner pays, shares in, or is charged with all
or a portion of such costs and all other exploitation costs
relating to such theater exhibition. Any re-use fees and
costs of recording and manufacturing raasters for phonograph
records which Warner shall advance in order to assist in the
advertising and exploitation of the Picture shall be treated
as costs hereunder to the extent unrecouped by the record
company. where any Warner advertising or publicity employee
(other than an executive supervisory employee) or facility
is uBed for the Picture, the salary of such employee and the
cost of such facility (while so used for the Picture) shall
be direct costs hereunder. Any costs and charges referred
to in this (b) expended or incurred prior to delivery of the
Picture and not included in the cost of the Picture shall be
included in direct costs under this (b). There shall also
be included as an item of cost a sum equal to 10* of all
direct costs referred to in this (b) to cover the indirect
cost of warner’s advertising and publicity departments, both
domestic and foreign


Cc) All costs of preparing and delIvering the Picture
for distribution (regardless of whether such costs are the
salaries and expenses of Warner’s own employees or employees
or parties not regularly employed by Warner), including,
without limitation, all costs incurred in connection with
the production of foreign language versions of the Picture,
whether dubbed, superimposed or otherwise, as well as any
and all costs and expenses in connection with changing the
title of the Picture, recutting, re-editing or shortening or
lengthening the Picture for release in any territory or for
exhibition on television or other tnedia, or in order to
conform to the requirements of censorship authorities, or in
order to conform to the peculiar national or political
prejudices likely to be encountered in any territory, or for
any other purpose or reason, The costs referred to in this
(c) shall include all studio charges for facilities, labor
and material, whether or not incurred at & studio owned or
controlled by Warner.


(a) All sums paid or accrued on account of sales, use,
receipts, income, excise, remittance and other taxes
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(however denominated) to any governmental authority assessed
upon the negatives, duplicate negatives, prints or sound
records of the Picture, or upon the use or distribution of
the Picture, or upon the revenues derived therefrom, or any
part thereof, or upon the remittance of such revenues, or
any part thereof~ any and all sums paid or accrued on
account of duties, customs and imposts, costs of acquiring
permits, Icontingents” or any similar authority to secure
the entry, licensing, exhibition, performance, use or
televising of the Picture in any country or part thereof,
regardless of whether such payments or accnwls are assessed
against the Picture or the proceeds thereof or against a
group of motion pictures in which the Picture may be
included or the proceeds thereof. Zn no event shall the
deductible amount of any such tax (however denominated)
imposed upon Warner be decreased (nor the Defined Gross
increased) because of the manner in which such taxes are
elected to be treated by Warner in en 1mg net income,
corporate franchise, excess profits or similar tax returns.
Subject to the foregoing: Ci) Warnar’s own United States
federal and state income taxes and franchise taxes based on
Warner’s net income; and (ii) inçom~ taxes payable to any
country or territory by warner based on the net earnings of
Warner in such country or territory and which is computed
and assessed solely by reason of the retention in such
country or territory by Warner of any portion of the Defined
Gross shall not be deductible hereunder.


Ce) Expenses of transmitting to the United States any
funds accruing to Warner from the Picture in foreign
countries, such as cable expenses, and any discounts from
such funds taken to convert such funds directly or
indirectly into U.s. dollars.


(f) Al]. costs and expenses, including reasonable
attorneyst fees, loss, damage or liability suffered or
incurred by Warner in connection with: any action taken by
Warner (whether by litigation or otherwise) in copyrighting,
protecting and enforcing the copyright of, and other rights
and sources of revenue to be derived from, the Picture;
reducing or minimizing the matters referred to in Cd) and
Ce) above, the collection of film rentals, and other sums
due Warner from exhibitors, subdistributors and others in
respect of the Picture or to recover monies due pursuant to
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any agreement relating to the distribution or the exhibition
çf the Picture; checking attendance and exhibitors’
receipts; preventing and/Dr recovering damages for
unauthorized exhibition or distribution of the Picture, or
any impairment of, encumbrance on or infringement upon, the
rights of Warner in and to the Picture; prosecuting arid
defending actions under the antitrust laws, communications
laws, and federal, state and local laws, ordinances and
regulations (including censorship) affecting the exhibition
and/or distribution of the Picture and/or the ability of
Warner to derive revenue from the Picture arid its component
parts and by-products; and auditing of books and records of
any exhibitor, subdistributor or licensee.


(g) Royalties payable to manufacturers of sound
recotding and reproducing equipment a~id dues and assessments
of, and contributions by Warner to, ANPTPJ MPAA, NPEA, the
Academy of Motion Picture Arts and ~oiences and other trade
associations or industry groups comprised of a substantial
number of motion picture producers and/or distributors, but
only for purposes relating to the production, distribution,
export, import, advertising, exploitation and general
protection and/cr promotion of motion pictures.


(h) Iii the event any person shall make a claim
relating to the Picture against Warriet’ or any of its
licensees, which claim in Warner’s judgment is of sufficient
merit to constitute a reasonable probability of ultimate
loss, cost, damage or expense, Warner may deduct under this
(h) such amount as Warner may deem necessary to cover any
loss, cost, damage or expense which may be suffered as a
result thereof. Warner shall have the right to settle and
pay any such claim. After the settlement of any such claim,
or after the final judicial determination thereof, the
amount prcvicueily deducted hereunder shall be adjusted
accordingly with the next accounting statement rendered
hereunder, Nothing herein contained shall be construed ag a
waiver of any of Participant’s warranties contained in this
agreement, or a waiver of any right or remedy at law or
otherwise which may exist in favor of ~Jarner, including, but
not limited to, the right to require Participant to
reimburse Warner on demand for any liability, cost, damage
or expense arising out of, or resulting from1 any breach by
Participant of any warranty, undertaking or obligation by
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Participant, or any right on the part ce Warner to recoup or
recover any such cost or expense out of Participant’s share
of any monies payable hereunder, rather than treating such
costs or expenses as distribution expenses.


(I) All amounts paid or payable to or for the benefit
of actors, writers, composers, directors and others,
pursuant to applicable collective bargaining agreements
and/or any law or governmental regulation or decree now or
hereafter in force by reason of, and/or as a condition or
consideration for, any exhibition, use, re-use, rerun,
performance, sale, license and/or distribution of the
Picture and/or copies of all or any part thereof, on
television, supplemental markets, or otherwise (all herein
called “residuals”), together with all taxes, pension fund
contributions and other costs paid or payable in respect of
such residuals, and in respect of percentage participations
in the Picture; provided, however, that if Participant (or
any principal stockholder of Participant, or any heirs,
executors, administrators, successors or assigns of
Participant, or any such stockholder thereof) is entitled,
either directly or by way of participation in any pension
fund, to any such residuals or to compensation for services
rendered beyond any guaranteed period referred to in the
fOregoing agreement, the amount payable on account thereof
shall be treated as an advance against Participant’s
participation hereunder.


(j) The cost of all insurance (to the extent that the
same is not included in the cost of production of the
Picture) covering or relating to the Picture, ixwluding, but
not limited to, errors and omissions inaurance and all
insurance on negatives, positive prints, sound materials or
other physical property, it being understood, however, that
Warner shall not be obligated to take out or maintain any
such insurance.


(k) If Warner shall proceed under 3(b) (i) hereof, all
items deducted by the subdistributor as distribution
expenses, and which Warner accepts for the purpose of its
accountings with su~ch subdistributor, shall he treated as
Warner’s expenditures under the corresponding subparagraph
of this 5.
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6. EiirnR~tais~ “Film Rentals” shall be determined after
all refunds, credits, discounts, allowances and adjustments
granted to exhibitors, whether occasioned by ôondemnation by
boards of censorship, settlement of disputes or otherwise. Until
earned, forfeited or applied to the Picture, neither advance
payments nor security deposits shall he iucluded in film rentals
No cost (regardless of how incurred, paid or allowed) of Warner’s
share of cooperative and/or theater advertising shall be deducted
in deterrninin9 film rentals. Where allowances are granted and
paid on account of warner’s share of cooperative theater or joint
advertising, such payments shall not be deducted in determining
film rental, and where Warner’s share of cooperative theater or
joint advertising is deducted by the exhibitor Warner’s share of
cooperative theater or joint advertising shall be added back into
the film rental received from such exhibitor, and all such costs,
payments. discounts and allowances shall be treated as
distribution expenses. Wherever Warner exhibits the Picture in a
theater or over a television station owned or controlled by
Warner, or licenses tile Picture or rights connected therewith to
theaters, television stations or other agencies in which Warner
has an interest directly or indirectly, or to which Warner is
obligated to pay a fixed sum for exhibiting the Picture or for
the use of its premises or ~acil±ties, Warner shall include in
the film rentals of the Picture such sums, determined in good
faith, as may be reasonable and consistent with Warner’s usual
practice in such matters.


7. AU.n≤~ationa: Wherever Warnert (1) receives from any
license either a flat sum or a percentage of the receipts, or
both, for any right to a group of motion pictures (including the
Picture) under any agreement (whether or not the same shall
provide for the exhibition, lease or delivery of positive prints
of any of said motion pictures) which doe6 not specify what
portion of the license payments apply to the respective notion
pictures in the group (or to such prints or other material, if
any, as may be supplied); or (ii) receives foreign currency under
9(u) or a(iii) hereof relating to a group of notion pictures
(including the P±cture), then in any and all such situations


Warner shall include in, or deduct from, the Defined Gross, as
the case may be, such sums, determined in good faith, as may be
reasonable and consistent with Warner’s usual practice in such
matters~ Al]. costs described in 5 hereof shall be fairly
apportioned to the Picture if incurred or expended on an ±ndustry
basis, or in conjunction with other motion picture producers
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and/or distributors, or with respect to the Picture and other
motion pictures distributed by Warner.


a. EPnigaSas~airctB: No sums received by Warner relating
to the Picture shall be included in Defined Gross hereunder
unless and. until such sums have been: (i) received by Warner in
U.S. dollars in the United States; or (ii) used by Warner for the
production or acquisition of motion pictures or television films
which can be lawfully removed from the country or territory
involved, in which event they shall be included in Defined Gross
for the accounting period during which an amount (computed at the
official or unofficial rate of exchange, as Warner may elect)
equal to the amount expended for such production or acquisition,
plus customary interest thereon, has been recouped by Warner (in
excess of normal distribution fees and distribution expenses)
from distribution thereof outside the country or territory
involved; or (iii) used by Warner for acquisition of tangible
personal property which can be and is lawfully exported from the
country or territory involved, in which event the U.S. dollar
equivalent of the currency utilized to acquire such property
shall be included in Defined Gross hereunder for the accounting
period during which such property was so exported, such U.S.
dollar equivalent to be computed at the official or unofficial
rate of exchange, as Warner may elect, in efl!ect on the date of
export Warner will, promptly after receipt of a written request
from Participant (but not more frequently than annually), advise
Participant in writing as to foreign revenues not included in
Defined Gross as aforesaid, and Warner shall, at the written
request and expense of, Participant (subject to any and all
limitations, restrictions, laws, rules and regulations affecting
such transactions), deposit into a bank designated by Participant
in the country involved, or pay to any other party designated by
Participant in such country, such part thereof as would have been
payable to Participant hereunder. Such deposits or payments to
or for Participant shall constitute due remittance to
X’articipant, and Warner shall have no further interest therein or
respQnsibility therefor. Warner makes no warranties or
representations that any part of any such foreign currencies may
be converted into U.S. dollars or transferred to the account of
Participant in any foreign country. In no event shall Warner be
obligated to apply Defined Gross of any country not actually
received by Warner in U.S. dollars in the United States to the
recoupment of any costs or expenses incurred with respect to the
Picture in any other country.
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(a) The ‘cost of production” of the Picture means the
total direct cost of production of the Picture, including
the cost of all items listed on Warner’a standard Delivery
Schedule, computed and determined in all respects in the
same manner as Warner then customarily determines the direct
cost of other motion pictures distributed and/or financed by
it, plus Warner’s overhead charge. The determination of
what items constitute direct charges and what items are
within said overhead charge shall be made in all respects in
the same manner as Warner customarily determines such
matters. The full amount of all direct costs of production
of the Picture (whether payable in cash, deferred or
accrued) shall be included in the direct cost of the Picture
at the time liability therefor is incurred or contracted,
regardless of whether the same has actually been paid to the
party or parties entitled thereto at the time involved.
Determents and participations in Defined Gross of the
Picture consented to by Warner (however defined) shall be
treated as direct costs of production, whether the same
shall be in a definite amount or based on a percentage of
the Defined Gross, and whether the same are fixed
obligations or are contingent upon receipts of the Picture;
provided, however, contingent participations based on a.
percentage of Defined Gross as defined in the applicable
agreement shall not be included in the direct cost of
production beyond recoupment under 2(c) hereof.


(b) Warner’s overhead charge shall be in an amount
equal to 15% of the direct cost of production of the
Picture, with the understanding that a~y production
facilities, equipment or personnel supplied by Warner or by
a studio owned or controlled by Wazrner or in which Warner
has a substantial financial interest (and which are not
furnished within the overhead charge) shall be supplied at
Warner’s usual rental rates charged for such items, and such
charges shall be treated as direct costs of production of
the Picture and shall bear said 15% overhead charge.
Warner’s overhead charge shall accrue and be included in the
cost of production of the Picture concurrently with the
incurring of the respective items of direct coEt to which it
applies.
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(ç) The amount equal to interest prov±ded for in 2(c)
hereof shall be calculated at a rate per annum equal tO 125%
of the prime commercial rate of First National Bank of
Boston from time to time in effect. Said amount shall be
calculated from the respective dates that each item is
charged to the Picture until the close c1~ the accounting
period during which the cost of production. is recouped under
2(c) hereof, except that interest on deferred amounts shall
be calculated from the date of payment.


Cd) Concurrently with delivery to Participant of the
first earnings statement heretrnder, flz’ner will (subject to
revisions and correction) deliver to Participant an itemized
summary of the cost of production of the Picture.
Participant shall have the right to audit such statement in
accordance with 11 hereof.


(e) If the final cost of production shall exceed the
budgeted cost by 5% or more, then for the purposes of 2(c)
hereof there shall be added to the actual cost of production
of the Picture an amount equal to the amount by which the
final direct cost exceeds 105% of the budgeted direct cost.
For the purposes of this (a) , the fInal direct cost shall
not include costs incurred solely by reason of force majeure
events, union increases not reflected in the budget, and
over-budget costs incurred at the re~iest of an officer of
Warner having the rank of Vice President or higher over the
written objection of Participant


10. E~rnin~a,Sitaternents; Warner shall render to
Participant periodic statements showing, in summary form, the
appropriate calculations under this agreement. Statements shall
be issued for each calendar quarter until the Picture has been in
release for 4 years from and including the quarter in which the
Picture was first released, and thereafter annually- Each such
quarterly or annual period, as the case may be, is herein
referred to as an “accounting period”. No statements need be
rendered for any accounting period during which no receipts are
received. Statements rendered by Warner may be changed from time
to time to give effect to year-end adjustments made by Warner’s
Accounting Department or Public Accountants, or to items
overlooked, to correct errors and for similar purposes. If
Warner shall extend credit to any licensee with respect to the
Picture, and if such credit has been included in the Defined
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Gross, and if, in the opinion of Warner, any such indebtedness
shall be uncollectible, the uncollected amount may be deducted in
any subsequent earning statement. Should Warner make any
overpayment to Participant hereunder for any reason, Warner shall
have the right to deduct and retain for its own account an amount
equal to any such overpayment from any sums that may thereafter
become due or payable by Warner to Participant or for
Participant’s account, or may demand repayment from Participant,
in which event Participant shall repay the same when such demand
is made. Any U.S. dollars due and payable to Participant by
Warner pursuant to any such statement shall be paid to
Participant simultaneously with the rendering of such statement;
provided, however, that all amounts payable to Participant
hereunder shall be subject to all laws and regulations now or
hereafter in existence requiring deduction or withholdings for
income or other taxes payable by or assessable against
Participant, Warner shall have the right to make such deductions
and withholdings and the payment thereof to the governmental
agency concerned in accordance with its interpretation in good
faith of such laws and regulations, and shall not be liable to
Participant for the making of such deductions or withholdings or
the payment thereof to the governmental agency concerned. In any
such event Participant shall make and prosecute any and all
claims which it may have with respect to the same directly with
the governmental agency having jurisdictiQn in the premises. The
right of Participant to receive, and the obligation of Warner to
account for, any share of the Defined Proceeds oe the Picture
shall terminate if the Picture has been made available for
exhibition on syndicated television in the US., and if the first
earnings statement issued thereafter shows a deficit under 2
hereof which would require in excess of $500,000 of Defined Gross
before Participant would be entitled to receive any participation
hereunder In the event a new medium of e~c1~ibition shall
thereafter be developed and there shall be substantial exhibition
and distribution of the Picture by such new medium which is
likely to generate Defined Gross of $500,000 or the amount of the
deficit, whichever is larger, Participant may audit Warner’s
records for the purpose of determining whether the Picture has
earned, or is likely to earn, any Defined Proceeds and if, as a
result of such audit, it is determined by mutual agreement, or in
the event of dispute appropriate legal procieedings, that the
Picture has earned, or is likely to earn, such Defined Proceeds,
accountings hereunder and payments, if required, shall be
reinstated -
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11. ~QC~JJDtU2a.R.e~QaZdaL_AUtht—Th2IIta: Warner sh~1l keep
books of account relating to the distribution of the Picture,
together with vouchers, exhibition contracts and similar records
supporting the same (all of which are hereinafter referred to as
“records”) , which shall be kept on the same basis and in the same
mariner and for the same periods as such records are customarily
kept by Warner. Participant may, at its owi expense, audit the
applicable records at the place where Warner maintains the same
in order to verify earnings statements rendered hereunder. Any
such audit shall be conducted only by a reputable public
accountant during reasonable business hours in such manner as not
to interfere with Warner’s normal business activities. Ira no
event shall an audit with respect to any earnings statement
commence later than 24 months from the rendition of the earnings
statement involved; nor shall any audit continue for longer than
30 consecutive business days; nor shall audits be made hereunder
more frequently than once annually; nor shall the records
supporting any earnings statement be audited more than once, All
earnings statements rendered hereunder shall be binding upon
Participant and not subject to objection for any reason unless
audi objection is made in writing, stating the basis thereof and
delivered to Warner within 24 months from rendition of the
earnings statement, or if an audit is commenced prior thereto,
within 30 days from the completion of the relative audit. If
Warner, as a courtesy to Participant, shall include cumulative
figures in any earnings or other statement, the time within which
participant may commence any audit or make any objection in
respect of any statement shall not be enlarged or extended
thereby. Participant’s right to examine Warner’s records is
limited to the Picture, and Participant shall have no right to
examine records relating to Warner’s business generally or with
respect to any other motion picture for pur3~oses of comparison or
otherwise; provided, however, that where any original income or
expense document with third parties relates to the Picture and to
other motion pictures, Participant shall have the right to
examine the entire document without deletions therefrom.


12. Qwu~xsbip: Participant expressly acknowledges that
Participant has and will have no right, title or interest of any
kind or character whataoever in or to the Picture, and no lien
thereon or other rights in or to the Defined Gross of the
~‘icture; and that the same shall be and remain Warner’s sole and
exclusive property, and Warner shall not be obligated to
segregate the same from its other funds, it being the intent and
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purpose hereof that the Defined Gross of the Picture, including
the Defined Proceeds, is referred to herein merely as a measure
in determining the time and manner of payment to Participant; and
that Warner shall not be deemed a trustee, pledgeholder or
fiduciary. Participant shall have no right, title or interest of
any kind or character whatsoever in or to the literary, dramatic
or musical material upon which the Picture is baeed, or from
which it may be adapted; and Warner shall have the sole and
exclusive right tQ utilize, sell, license or otherwise dispose of
all or any part of its rights in such material upon such terms
and conditions as it may deem advisable, all without consulting
or advising Participant and without accounting to Participant in
any manner with respect thereto.


13, Distribution~ As between Participant and Warner,
Warner shall have complete authority to distribute the Picture
and license the exhibition thereof throughout the world in
accordance with such sales methods, policies and terms as it may,
in its uncontrolled discretion, determine. Warner shall have the
broadest possible latitude in the distribution of the Picture,
and the exercise of its judgment in good faith in all matters
pertaining thereto shall be final. Warner has not made any
express or implied representation, warranty, guarantee or
agreement as to the amount of proceeds which will be derived from
the distribution of the Picture, nor has Warner made any express
or implied representation, warranty, guarantee or agreement that
there will be any sums payable to Participant hereunder, or that
the Picture will be favorably received by exhibitors or by the
public, or will be distributed continuously. In no event shall
Warner incur any liability based upon any claim that Warner has
failed to realize receipts or revenue which should or could have
been realized, Warner may distribute the Picture either itself
or through such distributors, subdistributors and other parties
as Warner may, in its uncontrolled discretion, determine, and
Warner may refrain from releasing and/or ~istributing the Picture
in any territory for any reason whatsoever. Warner may license
the Picture or rights connected therewith to any and all theaters
or other agencies in which warner may have an interest directly
or indirectly upon such terms and rentals as Warner may deem fair
and proper under the circumstances. Hothing herein contained
shall be construed as a representation or warranty by Warner that
it now has or will hereafter have or control any theaters or
agencies in the United States or elsewhere,
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14. aaltaCzi.atnre: Warner shall have the right at any
time after completion of the Picture to sell, transfer or assign
all or any of its rights in and to the Picture and the negative
and copyright thereof. Any such sale, transfer or assignment
shall be subject to Participant’s rights hereunder, and upon the
purchaser, transferee or assignee assurni~g performance of this
agreement in place and stead of Warner, Warner shall be released
and discharged of and from any further liability or obligation
hereunder. NO part of any sale price or other consideration
received by or payable to Warner shall he included in the Defined
Gross hereunder and Participant shall have no rights in respect
of any thereof.


15, Asat~nm~nts: Participant shall have the right to sell,
transfer or hypothecate (all herein called IrassignTr) all or any
part of Participant’s right to receive the moneys payable to
Participant hereunder. Any such assignment shall be subject to
all pertinent laws and governmental regulations and to the rights
of Warner hereunder. In the event of any such assignment by
Participant, a Notice of Irrevocable Authority and ~istributor’s
Acceptance in Warner’s usual form shall be executed by
Participant and by the transferee and delivered to Warner. If at
any time more than 3 parties shall be entitled to receive
payments, which under the terms hereof ~e to be paid to or for
the account of Participant, Warner may, at its option, require
that all such parties execute and deliver an agreement in
Warner’s usual form appointing a disbursing agent for all such
parties.
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“SCl-IEDIJLE 1”


MUSIC PUBLISHING INCOME


In the event the party entitled to share in the Defined Proceeds
of the Picture under the foregoing agreement is not entitled to
share directly in music publishing revenues, there shall also be
included in the Defined Gross of the Pidture~


A sum equal to 75~ of the “publisher’s share’ of mechanical
reproduction and performing fees received in U.S currency by
Warner’s subsidiary or affiliated publisher with respect to music
and lyrics written specifically for and synchronized in the
Picture as released, provided such publisher is vested with all
rights therein and all of the “publisher’s share” of the receipts
therefrom, and provided the party entitled to share in Defined
Gross of the Picture under the foregoing agreement is not
entitled to receive composers’ or lyricists’ royalties in respect
of such music or lyrics. The “publisher’s share” of mechanical
reproduction fees shall be the full amount paid by the licensee,
less composers’ share of such fees and less the charges of the
publisher or any agent, trustee or administrator acting for the
publisher for the collection of such fee~, not to exceed 5%
thereof. Mechanical reproduction fees do not include
synchronization fees.


The ‘publisher’s share” of performing fees shall be the net
amount actually received by the publisher from any performing
rights society in respect of the music and lyrics involved; or,
if Warner or the publisher shall administer the collection of al].
or any part of performance fees, the full amount of all
performance fees collected by Warner or the publisher, less the
composer’s share of such fees and all reasonable costs and
expenses in administering the collection of such fees.


If the agreement or Exhibit to which this Schedule is attached
provides for distribution fees, no distribution fees shall be
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charged on amounts included in Defined GroSs pursuant to this
Schedule.
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‘SCHEDUlE 2’


SOUNDTRACK RECORD INCOME


In the event the party eiititled to share in the Defined Proceeds
of the Picture under the foregoing agreement is not entitled to
receive any artists’ royalties in respect of phonograph records
derived from the soundtrack of the E’icture, then Warner agrees ho
include in the Defined Grass of the Picture royalties on
soundtrack records, as herein defined, computed at the applicable
royalty rate.


As used herein~


The term “soundtrack records” means and refers to phonograph
records, tapes or other sounçi recordings which contain either~
(i) portions of the soundtrack transferred directly to phonograph
record masters from sound records which form a part of the
soundtrack of the ~‘icture; or (ii) sound recordings recorded
separately but utilizing substantially the same musical score,
parts and instrumentation, and essentially the same artists,
music and/cr dialogue and/Or sound effects as is contained in the
soundtrack of the Picture (or a combinatipn cf (1) and (ii)).
Soundtrack records do not, however, include any recordings
produced solely for the purpose of advertising and exploiting the
Picture and copies of which are not distributed to the public


The term “applicable royalty rate” means and refers to the
following percentages of the prevailing retail price but in no
event more than the net royalty actually received and retainable
by Warner for its own account with respect to the sale of any
particular copies;


5% of 9O~e in respect of soundtrack records sold in the
United States
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2~% of 90% in respect of soundtradk records sold outside the
United States


except that as to soundtrack records sold pursuant to mail order
of “club” plans, the royalty rate shall be one-half of the rate
otherwise applicable -


If any soundtrack records contain selections from other sources,
the applicable royalty rate hereunder shall be prorated on the
basis of the total number of minutes of selections from the
soundtrack compared to the total number of minutes on such
records.


In determining the net royalty retainable by Warner, all
royalties payable to artists, conductors and other third parties
in respect to such soundtrack records shall be deducted from the
aggregate royalty payable to Warner under the applicable
distribution agreement.


The term “prevailing retail price” means and refers to the price
generally prevailing in the country of manufacture or sale (as
determined by the record company), less all taxes, duties and
charges for containers.


There shall be deducted from amounts included in Defined Gross
hereunder a pro- rata share of re-use tees and nn~ts of recording
and manufacturing masters advanced by Warner or the record
company. Sales shall be determined on the basis of the number of
records sold and for which the record company has been paid in
U.S. currency, after allowing for all returns, cancellations,
exchanges, applicable discounts, etc. and reasonable reserves
which may be established therefor. No sums shall be included in
Defined Gross with respect to records given away or sold at less
than the record company’s cost or for promotional purposes, or as
sales inducements or otherwise.
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If the agreement or Exhibit to which this Schedule is attached
provides for distribution fees, no distribution fees shall be
ehar~ed on amounts included in Defined Gross pursuant to this
Schedule,
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“SCHEDULE 3”


MERCEANDISING INCOME


In the event the party entitled to share in Defined Proceeds of
the Picture under the foregoing agreement is not entitled to
share directly in merchandising revenues? there shall also be
included in the Defined Gross of the Picture~


A sum equal to SO% of all license fees (in excess of all
royalties and participations) received by Warner dircctly as a
result of the exez’cise by Warner itself of merchandising license
rights. If, however, Warner shall sublicense Qr sub-contract any
of such merchandising license rights, Warner shall include in the
Defined Gross hereunder, at its election, either a sum equal to,~
(i) 85% of the net sums (in excess of all royalties and
participations) received from such sublicensee; or (ii) 50% of
such sublicensee’s license fees from the ezerciBe of such
licensing rights (from which there shall be deducted all
royalties arid participations), and out of the remaining 50%
thereof Warner shall pay and discharge the fees of its sub—
licensee.


If the publication rights to the underlying literary material
were owned or controlled by the party entitled to share in
Defined Gross of the Picture under the foregoing agreen’ient prior
to the execution of this agreement, and were acquired by Warner
pursuant to or in connection with this agreement, then; (U all
net sums received by Warner from nonaffil±ated or nonsubsidiary
publishers from the publication of such underlying literary
material and of novelizations of the screenplay of the Picture;
and (ii) a sum equal to 5% of the net receipts of Warner’s
subsidiary or affiliated publishers from the publication of such
material and novelizations, less, in either case, royalties paid
out of Ci) or (ii) to the writers of such material and
novelizations~
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If the agreement or Exhibit to which this Schedule is attached
provides for distribution fees, no distribution fees shall be
charged on amounts included in Defined Gross pursuant to this
Schedule.
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RItEL.IQ_E2WIRIT. flIL


DEFINED PROCEEDS
COMPUTATIO~T ~W PAYMENT


All paragraph references herein refer to paragraph numberd in the
Exhibit to which this Rider is attached. The provisions herein
shall control to the extent they conflict with the provisions in
the Exhibit to which this Rider is attached.


E~ta~rarh2.: The first sentence in Paragraph 2(c) shall end
after the words “in 9 hereof”.


BAra~raph._a: Warner shall elect Paragraph 3 (b) (i) during the
initial theatrical release of the Picture in the following
territories: United Kingdom, Canada, Prance, Germany, Italy,
Australia, New Zealand, Benelux, Scandinavia, South Africa, South
Korea, Spain, Switzerland, Taiwan and Japan.


Defined Gross shall include all sums actually received by Warner
from recoveries of infringement, unfair competition, trademark
and piracy actions with respect to the Picture. Recoveries by
Warner from infringement, unfair competition, trademark and
piracy actions with respect to the Picture representing penalties
rather than actual or statutory damages shall be included in
Defined Gross of the Picture without any distribution fee.
Defined Gross shall also include all sums derived by Warner from
distribution of the Picture on a four-wall basis as such term is
commonly understood in the motion picture industry.


In Paragraph 3(d), the parenthetical in the second line is
deleted. Licenses t~ c~bl? operators referred to in Paragraph
3 Cd) (iii) specifically include all forms of pay, subscription and
other types of non-~free televigion.


Raxn~raph 4: The distribution fee on Defined Gross of the
Picture derived by Warner from prime time United States telecast
of the Picture on free television on ABC, NBC or CBS or another
national network (if any) shall be 25%. For a network other than
ABC, NBC or CBS to be considered a national network, it must~
(i) own or be affiliated with over 200 television stations or a
sufficient number to give national coverage comparable to ABC,
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NBC or CBS; (ii) offer Warner centralized purchasing of motion
pictures for distribution to the owned or affiliated stations;
(iii) offer a centralized clearing for distribution of the
Picture over said television stations (i.e., the network clears
telecast of the Picture over its stations -- not the
distributor) ; (iv) handle itself or through affiliated stations
the sale of advertising; and (v) pay a single pre-agreed sum for
telecast of the Picture over all of its owned and affiliated
stations,


2azascaph_~: If Warner sets up reserves, such reserves must be
reasonable and appropriate, and shall be liquidated in no more
than 18 months, except for reserves for taxes, which Warner may
withhold longer. If Warner sets up a reserve for taxes which
Warner later discovers are not payable, Warner shall credit such
reserve back into Defined Gross. In addition~ Warner shall
reduce the interest on unrecouped production cost by an amount
equal to the interest which accrued on an aniount of production
cost equal to the reserves so withheld. Zn Paragraph 5 (a) , the
cost of tapes and cassettes referred to therein shall not include
any manufacturing costs of home video exhibition or distribution.


In 5(a) and 5(b), if Warner receives any discounts, rebates or
credits (not including any cash discounts for accelerated
payment) , such discounts, rebates or credits shall be credited to
the costs referred to in 5(a) and 5(b).


In 5(b), reuse fees and costs of recording and manu~actux’ing
masters for soundtrack phonograph records will only be charged as
distribution expenses to the extent the record company does not
pay sattie.


In 5(b), subdivision (1) is deleted.


In 5(b) and 5(c), the salaries and expenses of Warner’s own
employees will he charged to a Picture only if such ernplQyees
substantially work on that Picture directly. Where any Warner
advertising or publicity employee (other than an executive
supervisory employee) or facility is used for the Picture, then
the salary oe such employee and the cost ‘of such facility (while
so used for the Picture) shall be direct costs under Paragraph 5.
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In 5(d), line 2, the word “gross” shall be inserted before the
word “income”. Change the words “Subject to” on line 17 to
“Notwithstanding”. The following shall be added at the end of
subparagraph (ci) “If Warner receives a refund from the taxing
authority which previously assessed any taxes previously deducted
hereunder, the amount of such refund toget.he,v with any interest
received thereon shall be credited against sums deductible under
this Paragraph 5.”


In S (fi) , deductible coats and expenses will not include the
salaries of Warner’s re9ularly employed in-house legal or
accounting staff. The allocable portion of checking and
collection costs referred to therein shall be limited to l’≤ of
the Defined Gross of the Picture.


In S (g) , the dues and assessments referred to therein shall be
limited to 1% of the Defined Gross of the Picture.


In 5(h), the word “reasonably’t shall be inserted in between the
words “may deem” and “necessary” on line 5. The last sentence áf
subparagraph (Ii) shall be revised to read the fo1lo~ing:
“Nothing herein contained shall be construed as a waiver of any
of Participant’s warranties contained in this agreement, or
waiver of any right or remedy at law or otherwise which may exist
in favor of Warner against Participant, which rights may include
the following: the right to require Participant to reimburse
Warner on demand for any liability, cost, damage or expense
arising out of, or resulting from, any breach by Participant of
any warranty1 undertaking or obligation by Participant, or any
right on the part of Warner to recoup or recover any such cost or
expense out of Participant’s share of any monies payable
hereunder, rather than treating such coats or expenses as
distribution expenses.”


In 5(i), after “participations in the Picture” in line 10 add the
following: “but excluding from this subparagraph (i) any
participations in the Picture themselves.” Delete the phrase in
lines 14-15: “Or to compensation for services rendered beyond
any guaranteed period referred to in the foregoing agreement.”


In 5(j), there shall be added at the end thereof the following~
“Insurance recoveries relating to cost of production of the
Picture shall be credited first to recoupment of cost of
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production of the Picture and then to recoupment of distribution
expenses. All other insurance recoveries relating to
distribution expenses as described in this Paragraph S shall be
credited against distribution expenses. Oistribution expenses
which are reimbursed by a third party and distribution expenses
incurred but not ultimately paid by Warner shall be credited to
distribution expenses under Paragraph 5 (unless such
reimbursements and/or payments of expenses are made by parties to
financing arrangements with Warner) .“


Paragraph6: The words “all such costs’ in line 12 mean
allowances paid and granted on account of cooperative theater or
joint advertising. At the end of Paragraph ~ there shall be
added the following; “provided, however’, that the terms and
conditions of the agreement between Warner and theatres,
television stations or ether facilities owned or controlled by
Warner relating to film rentals shall be consistent with similar
terms and conditions between such theatres and another studio
relating to a comparable non-Warner picture. Nonrefundable
advances received by Warner shall be included as Defined Gross
hereunder when received, it such advances relate to licenses of
the Picture as a single motion picture for national network or
pay television,


2a~a.arapb. 7: Tn line 12, the words “and reasonably” shall be
inserted before ‘apportioned”, and the words “in good faith”
shall be inserted after the word “apportioned~,


nara~xaphS: Paragraph 8 shall be deleted in its entirety and
the following shall be substituted: “Sums received by Warner
which relate to the Picture shall not be included in Defined
Gross hereunder unless and until such sums; (i) have been
received by Warner in U.S. dollars in the United States; or (ii)
are freely remittable to the United States; or (iii) are used by
Warner for any purpose in the territory invo~.ved. In this event,
the U.S. dollar equivalent of the currency ut±li~ed in a
territory shall be included in Defined Gross hereunder for the
accounting period during which such tefined Gross were so
utilized, such U.S. dollar equivalent to be computed at the
official or unofficial rate of exchange, ~s Warner may elect. As
for expenses incurred in foreign territories, Warner will compute
the tl.S. dollar equivalent of the currency utilized in the
territory, such U.S. dollar equivalent to he computed on the same
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basis as used for Defined Gross for the accounting period
involved. Warner will, promptly after receipt of a written
request from Participant (but not more frequently than annually),
advise Participant in writing as to foreign revenues not included
in Defined Gross as aforesaid, and Warner shall, at the written
request and expense of Participant (subject to any and all
limitations, restrictions, laws, rules and regulations affecting
such transactions), deposit into a bank designated by Participant
in the country involved, or pay to any other party designated by
Participant in such country, only such part thereof as would have
been payable to Participant hereunder, Such deposits or payments
to or for Participant shall constitute due remittance to
Participant, and Warner shall have no further interest therein or
responsibility therefor. At Participantte written request,
Warner will use its best efforts to convert such deposits or
payments into U.S. dollars to the same extent and in the same
proportion that Warner is able to convert its own blocked
currencies in the country or countries involved. Warner makes no
repreeentations or warranties that any part of any such foreign
currencies may be converted into U.s. dollars or transferred to
the account of Participant in any foreign country. In no event
shall Warner be obligated to apply Defined Gross of any country
not actually received by Warner in U.S. doUaz~s in the United
States to the recoupment of any costs or expenses incurred with
respect to the Picture in any Other country.’


Raxagrapb_S; In 9(a), the cost of all items listed on Warner’s
standard delivery schedule shall be included in cost of
production only for such items which are prepared for the
Picture, The cost of Warner facilities shall be included in the
cost of production only if actually used.


In 9(b), interest on the cost of production shall not be deemed
part of the direct cost of production subject to said overhead
charge.


Paragraph 9(e) shall be deleted in its entirety and the following
shall be substituted: “If the final cost of production shall
exceed the budgeted cost by 7~4% or more, then! for the purposes of
2(c) hereof there shall be added to the final cc~t of production
of the Picture (without interest or overhead thereon) an amount
equal to the amount by which the final direct cost exceeds lO7~4%
of the budgeted direct cost, For purposes ot 9(e), final direct
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cost shall not include costs incurred as a result of currency
fluctuations, costs incurred by reason of force majeure events
(including third party incapacity and labor disputes, but not
including normal weather conditions which do not amount to force
majeure events), union and other industry-wiie increases not
reflected in the budget, over-budget costs incurred and retakes
or added scenes made at the request or with the advance written
approval of an officer of Warner having the rank of Vice
president or higher, television cover shots which are not
provided for in the budget, material defaults by Warner, changes
in the screenplay or production schedule made at the request or
with the advance written approval of an officer of Warner having
the rank of Vice President or higher, costs reinthursed by insur
ance recoveries, and delays resulting from unavailable materials,
unless unavailability could have been prevented by the exercise
of reasonable care by Participant. As used herein, final direct
cost of production shall not include interest and overhead.”


Eax~graph 10: In line 2, the words “in summary form’ shall be
substituted by “in reasonable detail”.


The second and third sentences shall be deleted and the following
substituted: “Statements shall be issued for each calendar
quarter until the Picture has been in release for 4 years from
and includiny the quarter in which the Picture was first
released, semiannually for an additional period of 2 years, and
thereafter annually. If the Picture is reissued theatrically in
the U.S., quarterly statements shall be resumed until
substantially all of Lhe revenues contemplated from such reissue
have been reported; and if the Picture is released to prime time
U.S. network television and/or to a U.S. pay or cable network,
statements shall be issued for quarterly accounting periods
during which revenues from such sources are included in Defined
Gross. Each such quarterl.y, semiannual or annual period, as the
case may be, is herein referred to as an ‘accounting period’


The second to the last sentence of Paragraph 10 shall be deleted
and the following sentence shall be substituted; “The obligation
of Warner to account for but not Participant’s right to receive
any share of the Defined Proceeds of the Picture shall terminate
if the Picture has been made available for exhibition on
syndicated television in the us., anc3 if the first earnings
statements issued thereafter shows a deficit under 2 hereof such
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that at least $1,000,000 of Defined Gross would be required
before Participant would be entitled to receive any share of
Defined Proceeds hereunder. Notwithstan~1ing the foregoing,
thereafter Participant may request a statement by written notice
to Warner (but not more frequently than annually)


The last sentence is deleted and the following substituted: “In
the event a new medium of exhibition shall thereafter be
developed and there shall be substantial exhibition and
distribution of the Picture by such new medium which is likely to
generate Defined Gross of $1,000,000 or the amount of the
deficit, whichever is larger, Participant may audit Warner’s
records for the purpose of determining whether the Picture has
earned, or is likely to earn, any Defined Proceeds and thereafter
Participant may request statements by written notice to Warner
(but not more frequently than annually)


Paragiapb_fl: The applicable records subject to audit shall
include the records pertaining to the cost of production of the
Picture, Chanqe 24 to 36 in lines 1]. and 18. Audits shall not
continue for longer than Go consecutive business days. The words
“or if an audit is commenced prior thereto, within 30 days from
the completion of the relative audit~ in lines 18-19 are deleted
and the following ~ubstitut’~d; “prcivided, however, that if an
audit is completed at least 120 days prior to the expiration of
said 36-month period, Warner may give written notice to
Participant at any time after 90 days from the completion of such
audit requiring Participant to advise Warner in writing of any
objections to the earnings statement invo].ved~ specifying the
particulars of such objection, and if Participant does not make
such written objections specifying the particulars thereof within
60 days from receipt of such notice from Warner or, whether or
not Warner gives such written notice to Participant, upon the
expiration of said 36-month period, whichever is earlier,
Participant shall thereafter be barred from making any such
objection or filing any suit, action or proceeding against Warner
with respect to the earnings statement involved.” Warner
preapproves Sills & Adelmann; Gelf and, Rennert & Feldman;
Breslauer, Jacobson, Rutman & Sherman; Nigro, Karlin & Segal;
Phil Hacker & Company; and any of the so-cafled “big six”


national accounting firms to conduct audits. In line 15 after
the words ~more than once”, add “except Participant shall not be
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precluded from again examining such records if the earnings
statement is later altered or amended by Warner.”


Pn~npi~_fl; Th€ following shall be added at the end thereof;
“tf Warner licenses the exhibition of the Picture to any theatre
or television station or other facility owned or controlled by
Warner or in which Warner has an interest directly or indirectly,
Warner shall do so on an arms-length basis, consistent with the
manner in which Warner licenses the exhibition of the Picture to
facilities in which it does not have an interest.”


Pnra~raph 14~ The second sentence of Paragraph 14 is deleted and
the following substituted in its place: ‘Any such sale, transfer
or assignment shall be subject to Participant’s rights hereunder,
and upon the purchaser, transferee or assignee assuming in
writing the performance of this agreement instead of Warner. if
the purchaser, transferee or assignee is at the time a parent,
subsidiary or affiliated corporation of Warner, or a corporation
with or into which Warner may merge or consolidate, or a person,
firm or corporation succeedin9 to all or a substantial portion of
Warner’s assets, or another major motion picture distributor as
such ten is understood in the motion picture industry, Warner
shall be released and discharged of and from any further
liability or obligation hereunder.’


The following shall be added at the end thereof~ “Upon request,
Participant may obtain from Warner a copy of the written
assumption of the obligations to Participant by such purchaser,
transferee or assignee.”


Mimic- Eubl±sJ2ing_.Iuc~a..Schethaie: The second paragraph is
deleted. and the following substituted: “A sum equal to 759w of
the publisher’s share of mechanical reproduction, synchronization
license and performing fees received in U.$, currency by Warner’s
subsidiary or affiliated publisher with respect to music arid
lyrics written specifically for and synchronized in the Picture
as released, provided the party entitled to share in the Defined
Proceeds of the Picture under the foregoing agreement is not
entitled to receive composers’ or lyricists’ royalties in respect
of such music or lyrics. The ‘publisher’s share’ of mechanical
reproduction and synchronization license fees shall be the full
amount paid by the licensee, less composers’ share of such fees
and less the charges of the publisher or any agent, trustee or
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administratOr acting for the publisher for the collection of such
fees, not to exceed 5% thereof.”


At the end of the third paragraph, the following is added: “If
Warner’s subsidiary or affiliated publisher is not entitled to
100% of the publisher’s share of mechanical reproduction,
synchronization ~Ncense, and perfomr.ing fees by reason of “split”
publishing agreement with the composer or lyricist of the music
and lyrics involved, or any corporation furnishing the services
ce such composer or lyricist, then only the pro-rata share of
Warner’s subsidiary or affiliated publisher shall be included for
the purpose of the foregoing computations.”


&mndtrack_s~ør~_XncoweSs~b~du1e: The following is added at the
end thereof; “Notwithstanding anything herein contained, the
royalty payable hereunder shall be the net royalty actually
received and retainable by Warner for its own account from the
record company, as such royalty may be reduced, calculated,
computed and paid in the same manner as the soundtrack record
royalty paid to Warner under the applicable agreement with the
record company is reduced, calculated, accounted for and paid.”
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Type of Work: Motion Picture


Registration Number / Date:
PAu003928564 /


Application Title: ~azing Gr


Title: ~mazing Grace.


Description: Electronic file (eService)


Copyright Claimant:
alan elliott.


Date of Creation: 2011


Authorship on Application:
alan elliott; Domicile: United States; Citizenship: United


States. Authorship: entire motion picture, production,
editing.


Preregistered as: PRE2876010851


Rights and Permissions:
alan elliott, 1633 n stanley aye, los angeles, CA, 90046,


United States, (323) 988—9692, alan@alanelliott.net


Names: elliott, alan
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Johnston, Susan


PS


Barry W. Tyerman, Esq.
Jackoway Tyerman Wertheimer
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd FloorLos Angeles, California 90067
Phone: (310) 553-0305
Firm Fax: (310) 553-5036
Direct Fax: (310) 551-4448
Email: BTyerman~itwamm.com


Original Message
From: alan elliott (ucla) [alanelliott@g.ucla.edu]
Received: Tuesday, 05 May 2015, 5:10PM
To: Tyerman, Barry [BTyerman@jtwamm.comj
Subject: Fwd: amazing grace links...


hey barry


I reached out to Sydney’s girls through Donna (see Rachel’s sweet email below).


as discussed I am taking the film to premiere at telluride.


as of now I am planning on:


directed by Sydney pollack


produced by Sydney pollack and alan Elliott


if the girls have any issues or concerns, please have them contact me. I will try to do what they feel is
appropriate re credits.


and if there’s any documentation or... anything else that I should know about re: the iteration of the project
Sydney and I started on in 2007... or anything from the passed (I’d be very interested to see the 1997 file!)
please send it over and let’s discuss.


hope this finds you well.


thank you.


phone: 323 988 9692


From:
Sent:
To:
Subject:


Tyerman, Barry
Tuesday, May 05, 2015 5:29 PM
Johnston, Susan
FW: Fwd: amazing grace links...
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Sent from a iPhone


This email... may have been dictated into the iPhone, so please forgive the mistakes... transmission, including
any previous messages or attachments to it, contains information that may be proprietary, confidential and/or
privileged. If you have received this transmission in error, please delete the original transmission without
making copies, disclosing, distributing, saving or making use of it in any manner (all of which acts are strictly
prohibited), and so notify the sender by reply info~alane1liott.net.


Begin forwarded message:


From: Donna Ostroff<missdo(~aol.com>
Date: April 22, 2015 at 3:44:03 PM PDT
To: ‘a1ane11iott(~g.uc1a.edu” <a1anelliott(ë~g.ucla.edu>
Subject: Fwd: amazing grace links...


From: Rachel Pollack <rpollack(~mac.com>
Date: April 22, 2015 at 2:42:27 PM PDT
To: MissDO~2I~aol.com
Subject: Re: amazing grace links...


I just watched the trailer and will watch the rest when I get home. What a
wonderful wonderfUl thing he has done!!! How awfUl if that had just sat there. I
am so thanlcful to him for doing it and I cant wait to see it!!!!


Thanks you so Donna. Much love to you.
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Alan,


~at you have sent me pulpons to be an internal Warner Bros. memorandum, not anything like
a contract. Neither Sydney nor any representative is even copied on this. If this is what you are
relying on for rights, your reliance obviously is wildly unjustified All rights, Positions and
remedies reserved. Barry


Darry VI. Tyerman, Esg.
Jackoway Tyerman VIertheimer
Austen Mandelbaurn Morris & Klein
2925 Century Park East, 22nd Floor Los Angeles, California 90067
Phone: (310) 553-0305
Firm Fax: (310) ~~~-503E


Direct Fax: (310)551_4448


anai 2:


From: alan eflioft [maifto:alanejjjoa@g ucla.edv]
Sent: Monday, July 13, 2015 8:54 PM
To: Tyerman, Barry
CC rpoflack@mac corn
subject: Re: Sydney Poflack; “Amazing Grace”
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From:
Sent:
To:
Subject:


U
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F~TEn-ocF~c~ ?A~M0


~ta’~ MKJ3. Wit


t~ XIfl~ MANtEBO .Z ~ ~Z~C&? ~R~hMm


SlJ~S~CT: AR~P~A ? WKLZR ~OJ~CP - gan1,~d ~nAuet4pn,


CC9~ESTO~ ~‘. Wells
P. ~iacht
C. Greenlaw
K. Morey


We have arced to pay to Sanford Productions the swn o~
$1,500 for Sidney Poliac)Cs services in producing and
ditecting this project. We will be bitle~ later fox
DGA contributions..


flase prepare th~ check and eend it to ~e for traiis—
mittal with ~n appropriate letter.


JEF~ jf


phone: 323 988 9692


Sent from a iPhone


II~
This email... may have been dictated into the iPhone, so please forgive the mistakes.., transmission, including
any previous messages or attachments to it, contains infonnation that may be proprietary, confidential and/or
privileged. If you have received this transmission in error, please delete the original transmission without
making copies, disclosing, distributing, saving or making use of it in any manner (all of which acts are strictly
prohibited), and so notify the sender by reply info~alanelliott.net.


On Jul 13, 2015, at 5:40 PM, Tyennan, Barry <BTyerman~jtwarnm.com> wrote:


Nothing is attached.


Barry W. Tyerman, Esq.
Jackoway Tyerman Wertheimer
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067
Phone: (310) 553-0305
Firm Fax: (310) 553-5036
Direct Fax: (310) 551-4448
Email: BTyerman~fltwamm.com


~ATh - Marcbfl.4flSfl


D Brown
S. Kiwitt


3.LF.
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-Original Message-
From: alan elliott (ucla) [alanelliott@g.ucla.edu}
Received: Monday, 13 Jul 2015, 5:10PM
To: Tyerman, Barry IBTverman@itwamm.com]
CC: Rachel Pollack [rpollack~mac.com~
Subject: Re: Sydney Pollack; “Amazing Grace”


here is Sydney’s from wb(see attached).


as I wrote before, Aretha’s contract is not available for public (or private) broadcast.


what I can write as assurance re ms franiclins contract is:


1) it is insured and vetted
2) it has been used twice by wb films


thank you.


phone: 323 988 9692


Sent from a iPhone


3


Si


CONFIDENTIAL TYERMAN 000449


EXH 64 003







Johnston, Susan


From: Tyerman, Barry
Sent: Friday, August 14, 2015 5:47 PM
To: Johnston, Susan
Subject: FW: Sidney Pollack deal


PS


Barry W. Tyerman, Esq.
Jackoway Tyerman Wertheimer
Austen Maridelbaurn Morris & Klein
1925 Century Park East, 22nd Floor
Los Angeles, California 90067
Phone: (310) 553-0305
Firm Fax: (310) 553-5036
Direct Fax: (310) 551-4448


From: Tom McGuire [mailto:TMcGuiret~wmeentertainment.Com]
Sent: Wednesday, August 12, 2015 12:30 PM
To: Tyerman, Barry
Cc: Lies! Copland
Subject: Sidney Pollack deal


Barry:


Lets approach this like we were making a deal.


1. Alan has his memo from WB, documenting a small payment to, presumably, Sidney’s loanout at the
time. The shoot was a 2 day shoot, the entire budget was probably about $20k or so, so the payment would
be reasonable. Arguably, WB controls the rights—that is certainly what the memo looks like.


2. You would argue on behalf of the Estate that the memo only documented one aspect of the deal. All of the
approvals, etc., all of which were equally important to your client, were left to future dealings. There may or
may not be documentation to support your argument.


3. I propose that we both recognize that it is important to the film that the Estate supports the film if the film is
to be released. That is what I would focus on.


4. So, what will it take to get the Estate’s support? Should be easy, because the universe of money is quite
limited. Alan will share in that fairly with everyone. Approvals should also not be a problem, unless the
Estate does not want the material released for creative reasons. The material is compelling. It deserves to
be released. So lets bring the Estate in on terms you approve.


OK?


What terms?


Tom


Tom McGuire WME
TMcGuire~Wmeeflterta inrnent.com
310.248.3022
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——


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Wednesday, August 12, 2015 11:01 AM
To: Tom McGuire
Subject: FW: Sydney Pollack; "Amazing Grace"
 
Tom,
 
I understand from Warners that you are representing Mr. Elliott and this project, which 
frankly surprises me given the attitude and disregard for  contractual and creative 
rights he has consistently and routinely exhibited.   Contrary to Mr. Elliott’s assertion 
he has no rights to either the name, likeness, biography or results and proceeds of 
services of Sydney Pollack or Aretha Franklin (among other essential clearances) and 
he is about to step off the deepest darkest elevator shaft of his life.
——


Begin forwarded message:


From: Tom McGuire <TMcGuire@wmeentertainment.com>
Subject: RE: Tyerman question #1.
Date: August 12, 2015 at 3=54=05 PM PDT
To: Liesl Copland <LCopland@wmeentertainment.com>
Cc: Tom McGuire Assistant <tmcguire asst@wmeentertainment.com>, "alan elliott 
(ucla)" <alanelliott@g.ucla.edu>, "Todd W. Musburger" <todd@musburger.com>, Liesl 
Copland Assistant <LCopland Asst@wmeentertainment.com>


I	have	asked	barry	what	he	wants 		ball	is	in	his	court


-
-


-







I	have	asked	barry	what	he	wants.		ball	is	in	his	court
	


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022







——


From: "Tyerman, Barry" <BTyerman@jtwamm.com>
Subject: RE: Sydney Pollack; "Amazing Grace"
Date: August 17, 2015 at 6=24=58 PM PDT
To: 'Tom McGuire' <TMcGuire@wmeentertainment.com>
Cc: "alan elliott (ucla) (alanelliott@g.ucla.edu)" <alanelliott@g.ucla.edu>, "Todd Musburger 
(todd@musburger.com)" <todd@musburger.com>, Liesl Copland <LCopland@wmeentertainment.com>


Thanks Tom. I realize that you may not have been made privy to all of the 
agreements and other commitments your client has made over the years with respect 
to this project and then “reconsidered”.  I believe you will ultimately be made aware 
that the "standstill" agreement with Ms. Franklin was in fact entered into, among 
others. It goes without saying that I have the utmost respect for you and WME and 
I'm sure that you and your agency would not want to be party to the violation of these 
arrangements.
 
And as to direct communications with our clients, without debating your ethical 
analysis, our clients have requested that there be no direct communication and that 
everything be routed through our offices.
 
As to the use of Mr. Pollack’s name and image, Warners will confirm to you that they 
did not purport to grant any such rights and, whatever his legal position, Mr. Elliott 
has volunteered to remove Mr. Pollack's unauthorized and inappropriate credit.  
Perhaps this is another commitment which he is "reconsidering?
 
Thank you.  Barry


From: Tom McGuire 
<TMcGuire@wmeentertainment.com>
Subject: RE: Sydney Pollack; "Amazing Grace"
Date: August 17, 2015 at 5=41=46 PM PDT
To: "Tyerman, Barry" <BTyerman@jtwamm.com>
Cc: "alan elliott (ucla) (alanelliott@g.ucla.edu)" <alanelliott@g.ucla.edu>, 
"Todd Musburger (todd@musburger.com)" <todd@musburger.com>, Liesl 
Copland <LCopland@wmeentertainment.com>


Barry,
	
I	will	pass	this	email	on.		However,	two	observaUons:	
	


1.       I	am	unaware	of	any	“standsUll”	agreement	or	other	
similar	agreement	that	Alan	or	his	producUon	has	
entered	into	with	Ms.	Franklin.			I	would	be	happy	to	be	
on	a	call	with	you	and/or	her	representaUve(s)	to	confirm	
that.


2.       I	do	not	believe	it	is	against	any	ethical	laws	for	Alan	to	


-







       	 	 	 	 	 	 	 	 	 	 	 	 	
speak	directly	to	anyone	involved	in	this	ma\er.		I	will	
advise	him	that	you	do	not	want	him	to	speak	to	Rachel	
or	any	other	member	of	the	family.


	
In	addiUon,	I	do	not	know	myself	that	Alan	offered	to	take	Mr.	
Pollack’s	name	off	the	film,	either	generally	or	in	the	manner	in	which	
you	suggest.		I	am	passing	your	email	on	to	Alan.
	
Tom
	


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Monday, August 17, 2015 5:32 PM
To: Tom McGuire
Subject: FW: Sydney Pollack; "Amazing Grace"
 
Tom,
 
I know that we have been missing each other. On the chance that it may 
take some time to connect, please advise your client that, without 
prejudice, the successors to the rights of Sydney Pollack accept his 
suggestion to take Mr. Pollack's name off the film, including for the 
proposed screenings at Toronto. Please have him cease any further use 
of Mr. Pollack's name, performance or image and, without limiting the 
generality of the foregoing, delete any and all visual or other references 
to Mr. Pollack in and in connection with the film. 
 
I understand that quite provocatively Mr. Elliott has flagrantly breached a 
"standstill" agreement entered into with or on behalf of Aretha Franklin.  
Clearly not a positive move or one likely to encourage cooperation from 
anyone.  I have been put in contact with her representatives.
 
Nothing contained herein or our previous correspondence shall be 
construed as a waiver of any of our clients’ rights, positions or remedies, 
all of which are expressly reserved.
 
Barry


——







From: Tom McGuire 
Sent: Monday, August 24, 2015 12:46 PM
To: 'Tyerman, Barry'
Subject: RE: Sydney Pollack; "Amazing Grace"
 
My	understanding	is	that	several	people	have	reached	out	to	Alan	with	
no	request	or	a\empt	to	contact	them	by	Alan.		Having	said	that,	I	am	
passing	your	note	on	to	all.
	







	
Where	are	we	in	terms	of	our	discussion	last	week?		This	project	is	
going	to	Telluride	and	Toronto.
	
Tom
	


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Monday, August 24, 2015 12:37 PM
To: Tom McGuire
Subject: RE: Sydney Pollack; "Amazing Grace"
 
Tom,
 
Just as a reminder, this is the status quo.
 
No rights have been granted to use the name, likeness, 
performance or biography of Sydney Pollack in 
connection with this project and Mr. Elliott specifically 
agreed to take Mr. Pollack’s name off the film, of course 
without prejudice to our other rights, positions and 
remedies.   Anyone acting inconsistently with this will 
be held accountable.
 
And clearly despite your encouragement and what I 
thought was our understanding, Mr. Elliott continues to 
pester friends, family and professional colleagues of our 
late client.   Please make sure that this is discontinued.
 
Thank you. Barry
——
From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Monday, August 24, 2015 1:05 PM
To: Tom McGuire
Subject: RE: Sydney Pollack; "Amazing Grace"
 
I am not talking about people soliciting Alan, but rather the 
reverse including, for example, his contacting  Mr. Pollack’s 
longtime assistant asking her what credit she would like!
 
As to our discussions, my recollection is that you were talking 
to Arnold Reed attempting to make a deal for Ms. Franklin’s 
rights, none of which to our knowledge have been granted to 
date.   If you are able to make a mutually acceptable 
arrangement you were then going to come to us to attempt to 







arrangement you were then going to come to us to attempt to 
make a deal for Mr. Pollack’s rights, absolutely none of which 
have been granted.
 
In the interim, wherever the project may go, lawfully or 
unlawfully, it may not go with the use of any Mr. Pollack’s 
rights and Mr. Elliott specifically committed to take his name 
off the film, which we have accepted.    Please confirm that this  
has been implemented and that there shall not be any inference 
in any discussions with any third parties that this is anything 
but a project not authorized by or on behalf of Sydney Pollack.
 
Thank you. Barry
——
From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Wednesday, August 26, 2015 11:07 AM
To: Tom McGuire
Subject: RE: Amazing Grace
	
No mention of Sydney Pollack ANYWHERE  (Including 
publicity, promotion, etc.) and no use of his image.   This is all 
of course without prejudice to our basic position that all of this 
is uncleared as required by the Warner Bros. clip license.
 
Barry W. Tyerman, Esq.
Jackoway Tyerman Wertheimer
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor
Los Angeles, California 90067
Phone: (310) 553-0305
Firm Fax: (310) 553-5036
Direct Fax: (310) 551-4448
 
From: Tom McGuire [mailto:TMcGuire@wmeentertainment.com] 
Sent: Wednesday, August 26, 2015 11:04 AM
To: Tyerman, Barry
Subject: Amazing Grace
	
Hi	Barry
	
Alan	is	pulling	the	directed	by	credit	to	Sydney	off	the	film.		He	had	
planned	to	give	him	a	producer	credit	as	well		(“produced	by	Alan	
Ellio\,	Sydney	Pollack	and	Jerry	Wexler”—order	for	illustraUve	
purposes	only,	not	final).
	
Do	you	also	want	Alan	to	remove	the	produced	by	credit?
	







On Sep 12, 2015, at 4:40 PM, Liesl Copland 
<LCopland@wmeentertainment.com> wrote:


 He has never mentioned any pending claims. We may have to clarify 
before i can close and I will need to close tomorrow to keep these 
levels. Amazon just put a clock on us of 48 hours.


Sent from my iPhone


Liesl	Copland	|	WME
LCopland@wmeentertainment.com
310.246.3383


On Sep 12, 2015, at 5:42 PM, Todd Musburger 
<todd@musburger.com> wrote:


I will have a go at him on Tuesday...Thanks...


Todd W. Musburger
Todd W. Musburger, Ltd.
142 E. Ontario
Suite 500
Chicago, Illinois 60611
312 664 2600


On Sat, Sep 12, 2015 at 4:40 PM, Liesl Copland 
<LCopland@wmeentertainment.com> wrote:


I am. I have said we cant credit him. What will he do, legally?


Lionsgate interest for world expecting offer. 


Sent from my iPhone


Liesl	Copland	|	WME
LCopland@wmeentertainment.com
310.246.3383


On Sep 12, 2015, at 5:29 PM, Tom McGuire 
<TMcGuire@wmeentertainment.com> wrote:


FYI


Sent from my iPhone


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022


Begin forwarded message:







From: "Tyerman, Barry" <BTyerman@jtwamm.com>
Date: September 12, 2015 at 1:13:21 PM MDT
To: "TMcGuire@wmeentertainment.com" 
<TMcGuire@wmeentertainment.com>
Subject: Aretha Franklin Doc ‘Amazing Grace’ Hosts Secret 
Screening for Buyers | Variety


I trust you will be advising potential buyers that you have no 
Sydney Pollack rights and in fact that there are pending claims 
of which everyone should be placed on notice. 


http://variety.com/2015/film/festivals/toronto-aretha-franklin-doc-
amazing-grace-holds-secret-screening-for-buyers-exclusive-
1201591920/


Sent from my Android phone using Symantec TouchDown 
(www.symantec.com)


——
From:	Todd	Musburger	<todd@musburger.com>
Date:	Sun,	Sep	13,	2015	at	10:17	AM
Subject:	GreeUngs...
To:	Barry	Tyerman	<BTyerman@jtwamm.com>


Barry: I am one of  the attorneys working with Alan Elliott on the Aretha 
Franklin concert film project.  I have been asked by our group to discuss with 
you the claim that you are making in reference to your client, the Estate of 
Sidney Pollack.  I know this is not an opportune day to engage you, and you 
might feel that you have fully explained your position several times before.  
However, I come to you seeking some guidance as to the nature and validity of 
your claim.  I have reviewed the emails you have written to Tom McGuire and 
Alan Elliott.  I know also that at your request the Pollack name has been 
removed from the movie. I have studied the Quit Claim Deed from Warner 
Bros., and the existing paperwork concerning Mr. Pollack's payment for the 
work he performed on this project.   I want to accord you every respect, and I 
feel that there must be something in your possession that we have not seen.  It 
would be of  genuine assistance to all of  us if  you could provide the basis for 
your claim with the documentation you are relying on.  I assure you I will give 
this matter the priority it deserves.  As we all say on occasion, time is of  the 
essence.  Cordially, Todd


Todd W. Musburger


----























































From: alan elliott (ucla) a ane ott@g.uc a.edu
Subject: tyerman (more) n order from the start


Date: February 24, 2016 at 12:39 PM
To: Todd W. Musburger todd@musburger.com


these are from emails from you and tom and liesl and herb jordan.


before i call insurance carrier, let’s discuss precisely what you want me to say.


From: " erb Jordan" < ordan@adagegroup.net>
Subject: Various
Date: February 6, 2008 at 11=03=01 AM PST
To: " A an E ott " <A an@A anE ott.net>


Alan, Here’s the Latest:
 
Aretha


Spoke with Ann Stockman at Warner Pictures. She checked Sydney’s file and came up 
blank. I suggested that he may have done business through a loan out company, and 
that it could conceivably be filed under the company name. She researched his 
company “Sanford Production” today and found nothing on Amazing Grace. I also 
suggested that the doc could be traced through the disbursement of his fee. But as with 
most things, records of that end of the transaction seem to be lost to history. This 
circles back to the matter of how we deal with Sydney. Alan Wertheimer says that Syd’s 
lawyer Barry Tyreman was around and remembers the transaction. Chances are he 
has the doc, if it exists. I haven’t told Alan that we acquired the film because we have 
our hands full with Aretha. Need to discuss. 


——


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Wednesday, August 12, 2015 11:01 AM
To: Tom McGuire
Subject: FW: Sydney Pollack; "Amazing Grace"
 
Tom,
 
I understand from Warners that you are representing Mr. Elliott and this project, which 
frankly surprises me given the attitude and disregard for  contractual and creative 
rights he has consistently and routinely exhibited.   Contrary to Mr. Elliott’s assertion 
he has no rights to either the name, likeness, biography or results and proceeds of 
services of Sydney Pollack or Aretha Franklin (among other essential clearances) and 
he is about to step off the deepest darkest elevator shaft of his life.
——


Begin forwarded message:


From: Tom McGuire <TMcGuire@wmeentertainment.com>
Subject: RE: Tyerman question #1.
Date: August 12, 2015 at 3=54=05 PM PDT
To: Liesl Copland <LCopland@wmeentertainment.com>
Cc: Tom McGuire Assistant <tmcguire asst@wmeentertainment.com>, "alan elliott 
(ucla)" <alanelliott@g.ucla.edu>, "Todd W. Musburger" <todd@musburger.com>, Liesl 
Copland Assistant <LCopland Asst@wmeentertainment.com>


I	have	asked	barry	what	he	wants 		ball	is	in	his	court


 


 


-
-


-







I	have	asked	barry	what	he	wants.		ball	is	in	his	court
	


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022


From: Liesl Copland 
Sent: Wednesday, August 12, 2015 3:50 PM
To: Tom McGuire
Cc: Tom McGuire Assistant; alan elliott (ucla); Todd W. Musburger; Liesl Copland 
Assistant
Subject: Re: Tyerman question #1.
 
Are we formulating a response? How long do we have?


Sent from my iPhone


Liesl	Copland	|	WME
LCopland@wmeentertainment.com
310.246.3383
	







From: Tom McGuire tmcguire@wmeentertainment.com
Subject: RE: we seem to have a deal.


Date: September 27, 2018 at 5:26 PM
To: alan elliott alan@alanelliott.net, Ariel Emanuel aemanuel@endeavorco.com, Graham Taylor gtaylor@endeavorcontent.com
Cc: Boyd Joe boyd1j@fastmail.com, Joseph S Woolf joseph.woolf@gmail.com, Robert Johnson rajshaman@me.com,


Todd W. Musburger todd@musburger.com, tirrell whittley tirrell@goliquidsoul.com


Alan:  great!  Who is drafting the agreement?  Todd?
 


Tom McGuire | WME
TMcGuire@wmeentertainment.com
310.248.3022


 
From: alan elliott <alan@alanelliott.net>
Sent: Thursday, September 27, 2018 4:26 PM
To: Ariel Emanuel <aemanuel@endeavorco.com>; Graham Taylor
<gtaylor@endeavorcontent.com>; Tom McGuire <TMcGuire@wmeentertainment.com>
Cc: Boyd Joe <boyd1j@fastmail.com>; Joseph S Woolf <joseph.woolf@gmail.com>;
Robert Johnson <rajshaman@me.com>; Todd W. Musburger <todd@musburger.com>;
tirrell whittley <tirrell@goliquidsoul.com>
Subject: we seem to have a deal.
 
$1.1m and 10% of my 100%.
 
tirrell made the deal with sabrina.
 
huzzah!
 
On Thu, Sep 27, 2018 at 2:54 PM alan elliott <Alan@alanelliott.net> wrote:


for me, we need to start to get moving.
 
if we close, we want to explore funding, gameplan, etc- and we could use some help with
wme resources on modeling, etc.
 
thank you.


-alan
 
-----


phone: 323 988 9692
 
peace and love.


On Sep 27, 2018, at 2:31 PM, Graham Taylor
<gtaylor@endeavorcontent.com> wrote:
 
As discussed previously let’s do that as soon as you have a signed
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As discussed previously let’s do that as soon as you have a signed
document from an authorized signatory from the estate granting us the
ability to move forward.
 


Graham Taylor | Endeavor Content
gtaylor@endeavorcontent.com
310.246.3126


 
From: Alan Elliott <alan@alanelliott.net>
Date: Wednesday, September 26, 2018 at 9:43 PM
To: Graham Taylor <gtaylor@endeavorcontent.com>, Tom McGuire
<TMcGuire@wmeentertainment.com>
Cc: Ariel Emanuel <aemanuel@endeavorco.com>, Joseph Woolf
<joseph.woolf@gmail.com>, "Tirrell D. Whittley"
<tirrell@goliquidsoul.com>, Boyd Joe <boyd1j@fastmail.com>, Robert
Johnson <rajshaman@me.com>, "Todd W. Musburger"
<todd@musburger.com>
Subject: get together maybe friday or next week please...
 
hey graham and tom 
 
tom and i chatted tonight and i’d like to get together asap to discuss options.
 
please let me know when is a good time.
 
thank you.


-alan
 
-----


phone: 323 988 9692
 


peace and love.
 


 


--
thank you.


-alan


-----
phone: 323 988 9692


peace and love.
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Mandelbaum Morris Bernstein Trattner & Klein
1925 Century Park East, 22nd Floor
Los Angeles, California 90067
Phone: (310) 553-0305
Firm Fax: (310) 553-5036
Direct Fax: (310) 551-4448
 
From: Tyerman, Barry
Sent: Tuesday, October 30, 2018 10:29 AM
To: TMcGuire@wmeentertainment.com
Subject: FW: Aretha film
 
Tom,
 
The proposed arrangement for acquisition of the Sydney Pollack rights is not
acceptable. In consideration, among other things, of Mr. Pollack’s directing the
original footage and supervising various preproduction activities, including with your
client, as well as the as yet unauthorized extensive use of his name and celebrity to
promote, market and sell the project to date, we feel strongly that under no
circumstances can the arrangement include fees and contingent participations of no
less than those received by Alan Elliott and/or any entities on his behalf.
 
I look forward to hearing from you and in the interim reserve all rights, positions and
remedies, including, without limitation, claims against any individuals or entities in
the chain of promotion, sale, distribution or exploitation of the project for any past or
future infringement of our client’s rights.
 
Barry
 
Barry W. Tyerman, Esq.
Jackoway Austen Tyerman Wertheimer
Mandelbaum Morris Bernstein Trattner & Klein
1925 Century Park East, 22nd Floor
Los Angeles, California 90067
Phone: (310) 553-0305
Firm Fax: (310) 553-5036
Direct Fax: (310) 551-4448
 
From: alan@alanelliott.net [mailto:alan@alanelliott.net]
Sent: Monday, October 29, 2018 2:56 PM
To: Tyerman, Barry
Cc: Todd W. Musburger; Tom McGuire
Subject: Re: Aretha film
 
hi barry
 
tom asked me to send this as he is at the opera a the met  todd musburger is







tom asked me to send this as he is at the opera a the met… todd musburger is
out… and we wanted to get you answers.
 
back end: 
 
"AE shall pay the Estate Ten Percent (10%) of AE’s net proceeds from all forms of
exploitation of the Film throughout the Territory. Net Proceeds shall mean the sum
remaining following payments to third parties who have a valid prior financial interest in the
Film, and the full recoupment of the budget."
 
at this point: warner bros owns 6%. so based on 94% of my ownership, franklin
estate has 9.4%. that will diminish if/when we accept other investors. as tom said
you guys discussed, wb may be at 12% after breakeven.
 
waterfall:
 
1) wb $35k
2) rob johnson, investor
3) sundial pictures, investor
4) budget items
 
thank you.


-alan
 
-----


phone: 323 988 9692
 


peace and love.
 


On Oct 29, 2018, at 12:11 PM, Tom McGuire <TMcGuire@wmeentertainment.com> wrote:
 
Can u send Barry the back end definition?


Sent from my iPhone


Tom McGuire | WME
TMcGuire@wmeentertainment.com
310.248.3022


 


Begin forwarded message:


From: "Tyerman, Barry" <BTyerman@jtwamm.com>
Date: October 29, 2018 at 3:08:44 PM EDT
To: Tom McGuire <tmcguire@wmeentertainment.com>
Subject: Re: Aretha film







From: "Tirrell D. Whittley" <tirrell@goliquidsoul.com>
Subject: Re: Tuesday meeting
Date: November 15, 2018 at 8:10:26 AM PST
To: Joseph Woolf <joseph.woolf@gmail.com>
Cc: Boyd Joe <boyd1j@fastmail.com>, Robert Johnson
<rajshaman@me.com>, alan elliott <Alan@alanelliott.net>


I didn’t get a direct response, but I did learn that our starting sales number is $10M.  A
couple of distributors have contacted me assuming $10M is the baseline.
 
Regards,
 
Tirrell D. Whittley | CEO – Principal | LIQUID SOUL | 404.892.2836 |
tirrell@goliquidsoul.com | www.goliquidsoul.com
 


From: Joseph Woolf <joseph.woolf@gmail.com>
Date: Thursday, November 15, 2018 at 11:03 AM
To: Tirrell Whittley <tirrell@goliquidsoul.com>
Cc: Boyd Joe <boyd1j@fastmail.com>, Robert Johnson <rajshaman@me.com>,
Alan Elliott <Alan@alanelliott.net>
Subject: Re: Tuesday meeting
 
Ok understood and agreed.







As a recap to the group,  the question boils down to is (1) do we want to follow WME's
approach (three separate tranches 2 debt, 1 equity) or (2) propose something else. 
Tirrell, Rob and I had discussed incorporating a marketing/sponsorship roll into the
proposal and eliminating their role as lender.  This would convert Essence's recoupable
loan to a non recoupable marketing spend and I believe may also be easier to negotiate
and contract.  When we spoke with WME on Sunday, Liesl believed the sponsor value
for a film like this would between $500,000 and $1,000,000.  On the equity side, WME
suggested $2.5 million for a 15% share or an implied $16.67 million equity value.  I
believe we subsequently have asked them how they derived that value and/or if they
had done some kind of financial forecast.  Tirrell, did they ever respond to this?  The
collective question becomes is this a reasonable valuation number for the film (from
our perspective) and is 15% an acceptable amount of equity to give up?
Tirrell,  call me when you land.
Joe
 
On Thu, Nov 15, 2018 at 7:09 AM Tirrell D. Whittley <tirrell@goliquidsoul.com> wrote:


OK.  I’m on my flight to LA now. 
 
I was under the impression that we wanted to re-calibrate and simplify the Waterfall
not that we would do something separately.  I know that WME is talking with
ESSENCE as well and it was a discussion that I had with them before reaching out to
ESSENCE directly.  Basically, they brought the idea of ESSENCE to me and I took lead
based on my relationship.  I requested the initial waterfall from WME but it’s find if
we want to provide something separate.  I would still want to respectfully inform
WME of that approach.
 
I will call you when I land and we can figure out the best next step here.  I’m game
for whatever but would like to respond quickly to ESSENCE.
 
Regards,
 
Tirrell D. Whittley | CEO – Principal | LIQUID SOUL | 404.892.2836 |
tirrell@goliquidsoul.com | www.goliquidsoul.com
 


From: Joseph Woolf <joseph.woolf@gmail.com>
Date: Thursday, November 15, 2018 at 10:00 AM
To: Tirrell Whittley <tirrell@goliquidsoul.com>
Cc: Joe Boyd <boyd1j@fastmail.com>, Robert Johnson <rajshaman@me.com>,
Alan Elliott <Alan@alanelliott.net>
Subject: Re: Tuesday meeting
 
Tirrell,
I think we may have a disconnect.  I was under the impression from our last
conversation after the Wme call that we wanted  to propose something to essence







separately.  Let’s hop on a call to discuss.
Joe
 
On Thu, Nov 15, 2018 at 6:15 AM Tirrell D. Whittley <tirrell@goliquidsoul.com>
wrote:


Hi Joseph,
 
I really need to respond to ESSENCE regarding the waterfall.  Can you please call
Liesl/Tom directly to rectify so I can send out today?  ESSENCE is a little
disappointed that it’s taking so long.
 
Regards,
 
Tirrell D. Whittley | CEO – Principal | LIQUID SOUL | 404.892.2836 |
tirrell@goliquidsoul.com | www.goliquidsoul.com
 


From: Joseph Woolf <joseph.woolf@gmail.com>
Date: Tuesday, November 13, 2018 at 9:55 AM
To: Joe Boyd <boyd1j@fastmail.com>
Cc: Robert Johnson <rajshaman@me.com>, Tirrell Whittley
<tirrell@goliquidsoul.com>, Alan Elliott <Alan@alanelliott.net>
Subject: Re: Tuesday meeting
 
Thanks Joe.  I am also in nyc through Wednesday towards the end of the day
around 5pm before my flight back to LA
 
On Tue, Nov 13, 2018 at 9:35 AM Joe Boyd <boyd1j@fastmail.com> wrote:


I was worried about the promo schedule. 
 
I guess we either meet without Alan - not sure how productive or conclusive
that would be...  or we schedule a Skype meeting for Wednesday. I think Alan is
busy the rest of today.
 
The issues that seem worth discussing include:
 
 - legal representation. My brother has an LA firm lined up to handle any
litigation, the insurance company has been in contact but their position is
unclear and Joe W has a firm ready to act on contracts. Who vets and re-drafts
the WME contract, for example?
 
- Essence
 
- distribution deals. Liesl says Neon has made an approach, which is great news.
They are a US indie that a) has money and b) has done deals that are theatrical-







only and exclude Netflix and other streaming platforms.
 
    I was worried by Liesl's email where she said a distributor should dictate
European strategy. I am strongly opposed to our European approach being
dictated in Hollywood. I live in Europe! Insensitive subtitling and marketing has
tanked so many US films there, particularly those involving African-American
culture, which few multi-nationals' offices in Europe understand at all.
 
I know an excellent guy at Universal International in London who would work
well with us on a Europe-only deal. The head of the company is ready to screen
the film Thursday in London. Let's see what numbers they come up with.
 
- Atlantic / Rhino Records: figuring out the way we want to harness them to our
campaign and getting Sabrina to tell them that's what they have to do.
 
Maybe all these issues can continue to be handled on our usual ad-hoc basis,
but it seemed like a potentially productive novelty to all get together and have
an agenda for discussion.
 
I'm in NY today and tomorrow - and reachable on 646 709 7745
 
best
 
Joe
 
 
--
  Joe Boyd
  boyd1j@fastmail.com
 
My A-Z podcast can be found at http://www.joeboyd.co.uk
10-minute musical adventures from around the world!
 
 
On Tue, Nov 13, 2018, at 14:09, Robert Johnson wrote:


 
Just saw schedule and Alan E is doing SiriusXM with Sabrina til
6:30. 


 
 
 
On Nov 13, 2018, at 00:18, Joe Boyd <boyd1j@fastmail.com>
wrote:


The morning after the night before....  what a great







evening. Congratulations to Alan - he made a
magnificent, audience adoring film.
 
Now we have to move to the next stage.
 
Alan is doing press most of the day, Tirrell has to
leave for the airport around 7 - can we meet up
before we scatter? There are things to talk through
that will be so much easier if we're all in one place.
 
Tirrell -will it be easier if we meet in your hotel to
deal with baggage etc?
 
Tirrell is in Times Square.
 
Shall we aim for 5pm?
 
best
 
Joe
 
 
--
  Joe Boyd
  boyd1j@fastmail.com
 
My A-Z podcast can be found at
http://www.joeboyd.co.uk
10-minute musical adventures from around the
world!
 


 


--
Joseph Woolf
Trowbridge Capital, LLC
Tel 213-434-1730
www.trowbridgecapitaladvisors.com


--
Joseph Woolf
Trowbridge Capital, LLC
Tel 213-434-1730
www.trowbridgecapitaladvisors.com


 







--
Joseph Woolf
Trowbridge Capital, LLC
Tel 213-434-1730
www.trowbridgecapitaladvisors.com







Begin forwarded message:


From: Liesl Copland <lcopland@endeavorcontent.com>
Subject: RE: Lionsgate/Codeblack
Date: November 15, 2018 at 11:26:09 AM PST
To: "Tirrell D. Whittley" <tirrell@goliquidsoul.com>
Cc: Joe Boyd <boyd1j@fastmail.com>, Tom McGuire
<TMcGuire@wmeentertainment.com>, Alan Elliott <alan@alanelliott.net>


Yes they asked for one more screening today at 4:00 we are issuing a new key.
 
While I have you all am expecting offers in the next 24 hours from:


NEON
A24
Netflix
MGM/Orion
 
At minimum.
 
A24 will want us to potentially push the Film Forum screening to the end of Dec so that
if we don’t make the shortlist we don’t burn our NY review and they can really launch it
the way they did Amy. They love the film…. (as everybody does).
 







Liesl Copland | Endeavor Content
lcopland@endeavorcontent.com
310.246.3383


 


From: Tirrell D. Whittley <tirrell@goliquidsoul.com>
Sent: Thursday, November 15, 2018 3:47 AM
To: Liesl Copland <lcopland@endeavorcontent.com>
Cc: Joe Boyd <boyd1j@fastmail.com>; Tom McGuire
<TMcGuire@wmeentertainment.com>; Alan Elliott <alan@alanelliott.net>
Subject: Lionsgate/Codeblack
 
Liesl,
 
I received a call from Jeff Clanagan of Lionsgate/Codeblack last night. He
mentioned that they screened the film yesterday but had several outstanding
questions/concerns regarding the overall legal status and clearances with the film.
I assured him that the Franklin Family is fully on board and that the injunction is
no longer in effect. We talked about Sydney Pollack’s status and that we are
respecting the specific request of the estate to remove his name from the project. 
 
Can you and/or Tom McGuire please follow up with Jason Constantine today to
help level set their legal concerns?


Regards,
 
Tirrell D. Whittley | CEO - Principal | LIQUID SOUL | O: 404.892.2836 |
tirrell@goliquidsoul.com |www.goliquidsoul.com
 
Sent from my iPhone. Please excuse any typos.







From: Alan Elliott
To: carl douglas; John Boyd; Maryann Gallagher
Subject: mcguire/tyerman/warner bros/FRANKLIN...
Date: Wednesday, September 9, 2020 6:52:16 PM
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﻿
here is chief gen counsel for wme (tom mcguire) sending an email confirming tyerman telling
warner’s that he, tyerman, would sue.


below that is contemporaneous correspondence from john boyd as tyerman tried to interfere
with the aretha franklin estate dealings with me as per rick levy of icm (chief counsel and
franklin estate agent):


TYERMAN INTERFERENCE EMAIL:


This email from Tom McGuire is evidence of Tyerman actively discouraging a buyer, Warner
Brothers:


From: Tom McGuire
Sent: Wednesday, November 28, 2018 10:50 AM
To: Liesl Copland <lcopland@endeavorcontent.com>
Cc: alan elliott (ucla) (alanelliott@g.ucla.edu) <alanelliott@g.ucla.edu>; 'jjwb@fbdlaw.com'
<jjwb@fbdlaw.com>
Subject: Privileged and Confidential


Just got off the phone with Dan Furie from WB. WB (Steve Spira) working numbers off of
Liesl’s email to Toby Emmerich, will revert to us soon.


Dan also told me that Barry Tyerman told him he has hired a litigation team to claim that
Sydney’s work on this was NOT a work made for hire.


Alan, please be mindful of keeping your litigation privilege. Do not forward this email except
as John Boyd may direct you.


Tom


TYERMAN REACHING OUT TO FRANKLIN ESTATE:


On Aug 12, 2019, at 11:32 AM, to: alan elliott;


    
   


John Boyd <jwb@fbdlaw.com> wrote:
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When you and I were talking this morning, I told you I recalled discussing with Bennett
(FRANKLIN ESTATE ATTORNEY) the fact that he had received a letter from Tyerman. I
think this was around the first of the year or late last year. I asked him for a copy of it but he
said that he wouldn’t give it to me without discussing with Rick Levy first but would do so
and get back to me. It wasn’t clear to me what the letter was, although he implied that it was
some sort of threat. That’s the last I heard of it and I didn’t follow up in light of all the other
matters that were boiling at the time. Let me know if you want me to contact him about it and
repeat the request.


John W. Boyd


 


i hope this finds you swell.


thank you.


-alan


-----


phone: 323.988.9692 


PEACE & LOVE. 







From: Alan Elliott
To: Maryann Gallagher; Carl Douglas; Rachel Jacobs; Mail
Subject: THIS SEEMS IMPORTANT FOR TOM MCGUIRE DEPO
Date: Monday, December 11, 2023 9:02:38 PM


Begin forwarded message:


From: Tom McGuire <TMcGuire@wmeentertainment.com>
Subject: FW: Privileged and Confidential
Date: November 28, 2018 at 10:53:27 AM PST
To: warwick boyd <jwb@fbdlaw.com>, "alan@alanelliott.net"
<alan@alanelliott.net>
Cc: Liesl Copland <lcopland@endeavorcontent.com>


Corrected email addresses.
 
T
 


Tom McGuire | WME
TMcGuire@wmeentertainment.com
310.248.3022


 


From: Tom McGuire 
Sent: Wednesday, November 28, 2018 10:50 AM
To: Liesl Copland <lcopland@endeavorcontent.com>
Cc: alan elliott (ucla) (alanelliott@g.ucla.edu) <alanelliott@g.ucla.edu>;
'jjwb@fbdlaw.com' <jjwb@fbdlaw.com>
Subject: Privileged and Confidential
 
Just got off the phone with Dan Furie from WB.  WB (Steve Spira) working numbers off
of Liesl’s email to Toby Emmerich, will revert to us soon.
 
Dan also told me that Barry Tyerman told him he has hired a litigation team to claim
that Sydney’s work on this was NOT a work made for hire. 
 
Alan, please be mindful of keeping your litigation privilege.  Do not forward this email
except as John Boyd may direct you.
 
Tom
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On Fri, Mar 1, 2019, at 14:01, Tirrell D. Whittley wrote:
Yes, they need to know that ASAP. Bennett and Levy are telling Sabrina that Pollack/Tyerman will sue the
estate if they sign a deal with us. She needs to KNOW there is a Limit is Liability on their side and that we
and/or NEON will defend on the Franklin Estates behalf. 


Regards,


Tirrell D. Whittley | CEO - Principal | LIQUID SOUL | O: 404.892.2836
| tirrell@goliquidsoul.com | www.goliquidsoul.com
Sent from my iPhone. Please excuse any typos.


On Mar 1, 2019, at 7:47 AM, Joe Boyd <boyd1j@fastmail.com> wrote:
Rob told me about the Tyerman threat to the Estate. Should we connect my brother and Bennett today?
Our E&O may cover them. 


J


-- 
  Joe Boyd
  boyd1j@fastmail.com


My A-Z podcast can be found at http://www.joeboyd.co.uk
10-minute musical adventures from around the world!


On Fri, Mar 1, 2019, at 12:51, Tirrell D. Whittley wrote:
I just finished talking with Sabrina. She wants this signed and done TODAY!!!!







Regards,


Tirrell D. Whittley | CEO - Principal | LIQUID SOUL | O: 404.892.2836
| tirrell@goliquidsoul.com | www.goliquidsoul.com







From:	alan	ellio@	<alan@alanellio@.net>	
Sent:	Friday,	March	1,	2019	8:39	AM
To:	John	Boyd	<jwb@Pdlaw.com>
Cc:	Amber	Bryan	<ab@Pdlaw.com>;	Joe	Boyd	<boyd1j@fastmail.com>;	Robert	Johnson
<rajshaman@me.com>;	Tirrell	D.	Whi@ley	<=rrell@goliquidsoul.com>
Subject:	Re:	Tyerman
	
sabrina	should	know	that	the	most	likely	(only)	way	tyerman	(or	kinsella)	knew...
	
was	because	of	levy.
	
and	to	that:
	
levy	was	inser=ng	language	about	pollack	up	to	yesterday.
	
	
	
	
	
On	Fri,	Mar	1,	2019	at	7:33	AM	John	Boyd	<jwb@Pdlaw.com>	wrote:


I’ve	emailed	my	contact	at	hiscox.	I	got	a	message	back	that	she	was	away	from	office	=l
Monday	with	limited	access	to	email.		I	will	talk	to	Petrich	this	AM.	Did	the	threat	come	from
tyerman	or	kinsella?







	 	


Sent	from	my	iPhone


On	Mar	1,	2019,	at	8:21	AM,	Robert	Johnson	<rajshaman@me.com>	wrote:


I	would	go	to	Hickox	first	then	Benne@


On	Mar	1,	2019,	at	10:19	AM,	Joe	Boyd	<boyd1j@fastmail.com>
wrote:
	
so Tyerman hasn't actually written to the estate, it's Levy telling her that? 
 
Is Bennett on Levy's side in this? 
 
Should Warwick discuss with Hickox before phoning Bennett? 
 
Joe
 
-- 
  Joe Boyd
  boyd1j@fastmail.com
 
My A-Z podcast can be found at http://www.joeboyd.co.uk
10-minute musical adventures from around the world!
 
 
On Fri, Mar 1, 2019, at 14:01, Tirrell D. Whittley wrote:


Yes, they need to know that ASAP. Bennett and Levy are telling
Sabrina that Pollack/Tyerman will sue the estate if they sign a
deal with us. She needs to KNOW there is a Limit is Liability on
their side and that we and/or NEON will defend on the Franklin
Estates behalf. 
 
Regards,
 
Tirrell D. Whittley | CEO - Principal | LIQUID
SOUL | O: 404.892.2836
| tirrell@goliquidsoul.com | www.goliquidsoul
.com
 
Sent from my iPhone. Please excuse any typos.







 
My A-Z podcast can be found
at http://www.joeboyd.co.uk
10-minute musical adventures from around the
world!
 
 
On Fri, Mar 1, 2019, at 12:51, Tirrell D. Whittley
wrote:


I just finished talking with
Sabrina. She wants this signed
and done TODAY!!!!
 
Regards,
 
Tirrell D. Whittley | CEO -
Principal | LIQUID
SOUL | O:
404.892.2836
| tirrell@goliquidsoul.co
m | www.goliquidsoul.c
om
 
Sent from my iPhone. Please
excuse any typos.
 
On Feb 28, 2019, at 11:49 PM,
John Boyd <jwb@fbdlaw.com>
wrote:


I think the only
way we’re going
to break what
seems to be an
impasse is to
have a call
tomorrow or over
the weekend with
rick and Sabrina
on together and
with Alan and rob
and Tirrell. And
me if you want. Or
maybe minus me
and Alan and just
tirrell and rob.  But
Sabrina needs to
be on so we know
where she stands.
 
 
Sent from my
iPhone


	


--
thank	you.







-alan


-----
phone:	323	988	9692


peace	and	love.







 


60611
312 664 2600


On Tue, Aug 11, 2015 at 1 44 PM, alan elliott (ucla) <alanelliott@g.ucla.edu> wrote
and good morning to you to barry!


look… and rachel is on this ema l too (along with todd, my lawyer and pal)… so mind your manners, please, bar…


again… according to the records we have, sydney was paid for directing and producing. if you have ANYTHING else… please send it so we can sort it through fairly.


look… i was the one who worked with sydney on this. i have his shot notes. he and i had the conversations. and sydney suggested- without prompting- that i finish this because “alan, you know it better.” so for me… i want to honor that. and while i can change the
credit… and if rachel and the fam ly wants to take sydney’s name off as “director” i wi l...


i can’t change the facts of how the movie came to where it is!


and if this is about money… i am still soliciting investors. if the family wants to buy in… now’s the time! (me personally… i have re-mortgaged- “jeremiah johnson”-style- my own house. four times.) (barry… you have known about this for eight years… so the time to
speak up to this… well, it would have been helpful before i re-mortgaged the house on any of thsee four occasion.)


in sum, i have nothing but love for sydney and the work we did on the film. i am and was honored to work with him on this but i defer to the fam ly as to what to do on the credits. i am putting together the credits next week for the final crawl… so please let me know.


thank you.


-alan


-----


phone: 323 988 9692


This email transmission, including any previous messages or attachments to it, contains information that may be proprietary, confidential and/or privileged. If you have received this transmission in error, please delete the original transmission
without making copies, disclosing, distributing, saving or making use of it in any manner (all of which acts are strictly prohibited), and so notify the sender by reply info@alanelliott.net.


On Aug 11, 2015, at 9 58 AM, Tyerman, Barry <BTyerman@jtwamm.com> wrote


Alan,
 
Your blatant and continuing disregard of the interests of our clients, as well as your self-promotion on the backs of the talents and contractual and
creative rights of the legendary contributors to this project, including our client Sydney Pollack, frankly is unprofessional and disgusting. Since you have
ignored our efforts to address this situation amicably we have no recourse but to engage with Warner Bros., the directors Guild of America and the
representatives of Ms. Aretha Franklin and the owners of the underlying musical and other materials to shut down your rogue activities. Presumably you
have and will advise the representatives of the Toronto International Film Festival of the serious claims of various interested parties and the
accountability of the Festival and all other parties in the chain of any unlawful exploitation of these rights. Please confirm that the Festival has been so
advised.
 
Not only would exhibition of the film violate various statutory and common law rights of our clients, but also constitute a serious and direct violation of
the provisions of the applicable agreements of the Directors Guild of America including relating to creative rights and credits and formal grievances are
being initiated.
 
The foregoing obviously is not a complete exposition of the claims against you and any and all other parties participating in the unlawful exploitation of
these rights and all rights, positions and remedies are expressly reserved.
 
Very truly yours,
 
Barry Tyerman
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: Tyerman, Barry 
Sent: Tuesday, July 14, 2015 12:18 PM
To: 'alan elliott'
Subject: RE: Sydney Pollack; "Amazing Grace"
 
Alan,
 
What you have sent me purports to be an internal Warner Bros. memorandum, not anything like a contract. Neither Sydney nor any representative is
even copied on this  If this is what you are relying on for rights  your reliance obviously is wildly unjustified   All rights  positions and remedies


 







even copied on this. If this is what you are relying on for rights, your reliance obviously is wildly unjustified.  All rights, positions and remedies
reserved. Barry
 
 
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: alan elliott [mailto:alanelliott@g.ucla.edu] 
Sent: Monday, July 13, 2015 8:54 PM
To: Tyerman, Barry
Cc: rpollack@mac.com
Subject: Re: Sydney Pollack; "Amazing Grace"
 
 
<image002 png>
 
phone: 323 988 9692
 
Sent from a iPhone 
This email  may have been dictated into the iPhone, so please forgive the mistakes  transmission, including any previous messages or attachments to it, contains information that
may be proprietary, confidential and/or privileged  If you have received this transmission in error, please delete the original transmission without making copies, disclosing,
distributing, saving or making use of it in any manner (all of which acts are strictly prohibited), and so notify the sender by reply info@alanelliott net


On Jul 13, 2015, at 5:40 PM, Tyerman, Barry <BTyerman@jtwamm com> wrote:


Nothing	is	a+ached.


Barry	W.	Tyerman,	Esq.	
Jackoway	Tyerman	Wertheimer	
Austen	Mandelbaum	Morris	&	Klein
1925	Century	Park	East,	22nd	Floor	Los	Angeles,	California	90067	
Phone:	(310)	553-0305	
Firm	Fax:	(310)	553-5036
Direct	Fax:	(310)	551-4448
Email:	BTyerman@jtwamm.com


-----Original	Message-----	
From:	alan	ellio+	(ucla)	[alanellio+@g.ucla.edu]
Received:	Monday,	13	Jul	2015,	5:10PM
To:	Tyerman,	Barry	[BTyerman@jtwamm.com]
CC:	Rachel	Pollack	[rpollack@mac.com]
Subject:	Re:	Sydney	Pollack;	"Amazing	Grace"


here is Sydney's from wb(see attached)
 
as I wrote before, Aretha's contract is not available for public ( or private) broadcast
 
what I can write as assurance re ms franklins contract is:
 
1) it is insured and vetted 
2) it has been used twice by wb films
 
 
   
 
thank you
 
-----
phone: 323 988 9692
 
Sent from a iPhone 
<image003 png>
This email  may have been dictated into the iPhone, so please forgive the mistakes  transmission, including any previous messages or attachments to it, contains
information that may be proprietary, confidential and/or privileged  If you have received this transmission in error, please delete the original transmission without
making copies, disclosing, distributing, saving or making use of it in any manner (all of which acts are strictly prohibited), and so notify the sender by
reply info@alanelliott net


On Jul 13, 2015, at 5:01 PM, Tyerman, Barry <BTyerman@jtwamm com> wrote:


You indicate that there is a "signed contract from Sydney" but religiously have avoided providing this. And we're led to believe that
Aretha Franklin is less than pleased with either the film or the "R-E-S-P-E-C-T" she is being shown, which certainly would not
have pleased Sydney. Perhaps you could begin by providing the contracts which you believe provide rights. Thanks.
 
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: alan elliott (ucla) [mailto:alanelliott@g.ucla.edu] 
Sent: Monday, July 13, 2015 4:14 PM
To: Tyerman, Barry
Cc: Rachel Pollack
Subject: Re: Sydney Pollack; "Amazing Grace"
 
hi barry
 


                            







as you know, i do have a signed contract from sydney, sydney never asked for anything from me, and i am not sure what you- or the family want ?
 
i don’t want their to be any bad feelings  and i feel the movie is awesome and a testament to sydney  and if rachel or rebecca want me to take sydney’s
name off the movie, i’d like to know
 
and if there’s anything else, please let me know if there’s something anybody wants specifically
 
thank you.


-alan
 
-----


phone: 323 988 9692
 
This email transmission, including any previous messages or attachments to it, contains information that may be proprietary, confidential and/or privileged. If you have received this transmission in error,
please delete the original transmission without making copies, disclosing, distr buting, saving or making use of it in any manner (all of which acts are strictly prohibited), and so notify the sender by
reply info@alanelliott.net.
 


On Jul 13, 2015, at 3:54 PM, Tyerman, Barry <BTyerman@jtwamm com> wrote:
 
Alan,
 
Simply ignoring this situation will not make it go away. If you will not voluntarily withdraw any exhibition of the film,
including in Toronto, we will be required to take our own legal will measures. We are specifically instructed to protect
the Sydney Pollack name and not permit its use without authorization nor without the rights of Aretha Franklin being
addressed. No matter how good you may believe the film is (not surprising given Sydney's involvement, but it is a
misrepresentation to say the completed film was “Directed By” him), we will not permit you to gloss over these serious
legal issues.
 
All rights, positions and remedies reserved. Barry
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm com


 
From: Tyerman, Barry 
Sent: Tuesday, June 16, 2015 3:28 PM
To: 'alan elliott'
Subject: RE: amazing grace links...
 
Your deflection is unacceptable, Alan, and clearly we will need to escalate matters in order properly to address our
concerns.  Despite our multiple requests, you have refused to provide any of the underlying documentation which you
allege exists. With due respect Sydney Pollack has ultimate rights to this film and, as his longtime attorney and Trustee
for his beneficiaries, I hereby instruct you to cease and desist immediately from any further use of his name on or in
connection with this project. You and any other person or entity violating his rights will be held fully accountable.  Barry
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: alan elliott [mailto:alanelliott@g ucla edu] 
Sent: Tuesday, June 16, 2015 3:06 PM
To: Tyerman, Barry
Subject: Re: amazing grace links...
 
hi barry
 
i have ms  franklin’s signature on her “personal service contract," it was provided to me by wb  (fyi: ms  franklin signed a “personal service
contract” with warner seven arts in 1968  that contract was used for filming according to the late john calley and by joe boyd- who served as
music director at wb films in 1972  both calley and sydney often alluded to such whenever i would ask, “what happened?” calley would really
let me have it!)
 
as to sydney’s credit, he accepted a payment and he never approached me about anything re: further payment  according to the doc i have,
sydney was paid in full by wb, and all of wb's rights have been assigned to me  according to the contract (a favorite jerry wexler expression ),
sydney has no "rights" to the film  if the family wishes for me to remove any mention of sydney's name removed, please have them contact me
and  if that’s what they want, i can do so but why would anybody want that, barry? (this is, i feel  his best film!!)
 
ps- i am screening the film tomorrow at wme at 11am if either of the girls wants to come!
 
thank you.


-alan
 
-----


phone: 323 988 9692
 
This email transmission, including any previous messages or attachments to it, contains information that may be proprietary, confidential and/or privileged. If you have received this
transmission in error, please delete the original transmission without making copies, disclosing, distributing, saving or making use of it in any manner (all of which acts are strictly prohibited),
and so notify the sender by reply info@alanelliott.net.
 


On Jun 16, 2015, at 2:42 PM, Tyerman, Barry <BTyerman@jtwamm com> wrote:
 


I am not interested in "opening any cans of worms". Only to protect the rights of Sydney Pollack,
both economic and creative. And to make sure that his work is not exploited without those issues
being addressed and not over the legal or other objections of Aretha Franklin. He would never







have countenanced that and was very clear that her rights needed to be addressed before this work
could be exploited in any manner. If you have contracts to establish that she has given that
permission, it is imperative that those be shared urgently (as well as any documentation of any
arrangements with Sydney Pollack).
 
To be clear, you have no rights to utilize any of the rights of Sydney Pollack, including his name
(and certainly not to credit this film as being "Directed by Pollack"), without further written
agreement from his successors.
 
All of this is not exhaustive and is without prejudice to the other rights, positions and remedies of
Mr. Pollack's successors.
 
 
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: alan elliott (ucla) [mailto:alanelliott@g.ucla.edu] 
Sent: Tuesday, June 16, 2015 2:24 PM
To: Tyerman, Barry
Subject: Re: amazing grace links...
 
hi barry
 
i have one document about sydney’s deal with wb  (i’m sure you have that though ) it is the only document that
mentions sydney’s payment and credits  other than that  if there is something specific that you are looking for, i
will try to help suss it out  
 
the film is now set for telluride and i anticipate it will then go to toronto
 
because this journey has been extremely lawyer intensive (sydney would have killed a few people by now )  i am
not comfortable sharing my personal documents  
 
to this, and i hope you will understand that this is written with complete respect  i feel i have put all the worms in
the can  and i don’t want to have them coming out if i can help it  
 
i hope you’ll understand and if there’s something i can help you with that requires any non-can opening  especially
for the family- please let’s make this simple and in keeping with sydney’s wish that i “go finish the film!”  if the
family wants to discuss ANYTHING having to do with this  please have them give a shout  i am happy to
discuss
 
i hope this finds you well  
 
thank you.


-alan
 
-----


phone: 323 988 9692
 
This email transmission, including any previous messages or attachments to t, contains information that may be proprietary, confidential and/or
privileged. If you have received this transmission in error, please delete the original transmission without making copies, disclosing, distributing, saving or
making use of it in any manner (all of which acts are strictly prohibited), and so notify the sender by reply info@alanelliott.net.
 


On Jun 16, 2015, at 2:05 PM, Tyerman, Barry <BTyerman@jtwamm com> wrote:
 
Alan,
 
May I please have the courtesy of a response and copies of the relevant
documents? Thanks.
 
 
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm com


 
From: Tyerman, Barry 
Sent: Wednesday, May 06, 2015 1:08 PM
To: 'alan elliott (ucla)'
Subject: RE: amazing grace links...
 
Sydney was equally clear with me that the Aretha rights had not been
cleared. Please send me the documentation so I can take a look. At some
point (sooner rather than later) I should also see your agreement with
Warners. Thanks.
 
Does this mean that you have not heard from anyone on behalf of Aretha
recently?
 
 
Barry W. Tyerman, Esq. 
J k  T  W th i  







Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: alan elliott (ucla) [mailto:alanelliott@g.ucla.edu] 
Sent: Wednesday, May 06, 2015 1:06 PM
To: Tyerman, Barry
Subject: Re: amazing grace links...
 
hey barry
 
as John Calley quite clearly yelled at me at a certain point  "Do you think I would send
Sydney Pollack to go film Aretha Franklin if there wasn't a release?!"
 
the answer is:
 
there is
 
Aretha signed a personal service contract with warner 7 arts (The film company) which
wb and Sydney relied upon to make the film
 
the man whose responsibility it was to secure all releases for filming, joe Boyd, (joe was
director of film music at wb in 1972) has signed a letter re-stating these facts
 
as jerry wexler always implored me to do, "check what's in the contract!" (we did, and
that's what we are relying upon )
 
thank you
 
-----
phone: 323 988 9692
 
Sent from a iPhone 
This email  may have been dictated into the iPhone, so please forgive the mistakes
transmission, including any previous messages or attachments to it, contains information
that may be proprietary, confidential and/or privileged  If you have received this
transmission in error, please delete the original transmission without making copies,
disclosing, distributing, saving or making use of it in any manner (all of which acts are
strictly prohibited), and so notify the sender by reply info@alanelliott net


On May 6, 2015, at 12:32 PM, Tyerman, Barry <BTyerman@jtwamm com> wrote:


Alan,
 
In your response you did not address the issue of
the Aretha Franklin rights. Have you made an
arrangement with her? And is there a deal with the
record label? There is absolutely no way that the
Sydney Pollack rights will be cleared, including
any possibility of the film being attributed to him
(the whole notion of "Directed by Sydney Pollack"
is an issue), unless and until all of this has been
worked through and fully documented.
 
Given the various items to be resolved, all rights,
positions and remedies are expressly reserved.
 
Thanks. Barry
 
PS. None of these necessary “legalities” reflect on
the quality of the project or our collective desire
hopefully to see Sydney’s good work finally and
respectfully made available to an audience.
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles,
California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
To: Tyerman, Barry
Subject: Fwd: amazing grace links...
 
hey barry
 
I reached out to Sydney's girls through Donna (see Rachel's
sweet email below)
 
as discussed I am taking the film to premiere at telluride  
 
as of now I am planning on:
 
directed by Sydney pollack
 
produced by Sydney pollack and alan Elliott







      
 
if the girls have any issues or concerns, please have them
contact me  I will try to do what they feel is appropriate re
credits
 
and if there's any documentation or  anything else that I
should know about re: the iteration of the project Sydney and
I started on in 2007  or anything from the passed (I'd be
very interested to see the 1997 file!) please send it over and
let's discuss
 
hope this finds you well
 
thank you
 
-----
phone: 323 988 9692
 
Sent from a iPhone 
This email  may have been dictated into the iPhone, so
please forgive the mistakes  transmission, including any
previous messages or attachments to it, contains information
that may be proprietary, confidential and/or privileged  If you
have received this transmission in error, please delete the
original transmission without making copies, disclosing,
distributing, saving or making use of it in any manner (all of
which acts are strictly prohibited), and so notify the sender
by reply info@alanelliott net


Begin forwarded message:


From: Donna Ostroff
<missdo@aol com>
Date: April 22, 2015 at 3:44 03
PM PDT
To: "alanelliott@g ucla edu"
<alanelliott@g ucla edu>
Subject: Fwd: amazing grace
links...


From: Rache
l Pollack
<rpollack@m
ac com>
Date: April
22, 2015 at
2:42:27 PM
PDT
To: MissDO
@aol com
Subject: Re:
amazing
grace links...


I just
watch
ed the
trailer
and
will
watch
the
rest
when
I get
home
What
a
wonde
rful
wonde
rful
thing
he has
done!!
! How
awful
if that
had
just
sat
there
I am
so
thankf
ul to
him
for
doing
it and
I can't
wait
to see
it!!!!
 
 







Thanks you
so Donna
Much love to
you


 
 


thank you.


-alan
 
-----


phone: 323 988 9692
 
This email transmission, including any previous messages or attachments to it, contains information that may be proprietary, confidential and/or privileged. If you have received this transmission in error, please delete the original
transmission without making copies, disclosing, distributing, saving or making use of it in any manner (all of which acts are strictly prohibited), and so notify the sender by reply info@alanelliott.net.







From: alan elliott (ucla) a ane ott@g.uc a.edu
Subject: Fwd: nda rem nder/azoff


Date: May 11, 2016 at 1:21 PM
To: Tom McGu re tmcgu re@wmeenterta nment.com, Todd W. Musburger todd@musburger.com, nda burrow


burrow@ca dwe - es e.com, Arwen R. Johnson johnson@ca dwe - es e.com


e


Begin forwarded message:


From: "Tyerman, Barry" <BTyerman@jtwamm.com>
Date: February 12, 2015 at 10:10:26 AM PST
To: Alan Elliott <alanelliott@ucla.edu>, "Jackoway, James" <JJackoway@jtwamm.com>
Subject: RE: nda reminder/azoff


This looks fine, given that it is mutual. It does require you to identify
information as confidential, either in the written communication or in the
oral presentation. Good luck with the discussions. Barry
 
 
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: ALAN ELLIOTT [mailto:alanelliott@g.ucla.edu] On Behalf Of Alan Elliott
Sent: Thursday, February 12, 2015 10:07 AM
To: Jackoway, James; Tyerman, Barry
Subject: Fwd: nda reminder/azoff
 
gentlemen:
 
i have been meeting with randy grimmett- who runs irving azoff’s global rights
management.
 
please let me know if the attached nda looks ok so i can send him the deck. i feel they
wanna move with some pace.
 
thank you.
 
-alan
 
-----


 







-----


phone: 323 988 9692
 
This email transmission, including any previous messages or attachments to it, contains information that may be
proprietary, confidential and/or privileged. If you have received this transmission in error, please delete the original
transmission without making copies, disclosing, distributing, saving or making use of it in any manner (all of which acts
are strictly prohibited), and so notify the sender by reply info@alanelliott.net.


Begin forwarded message:







From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Wednesday, May 11, 2016 2:48 PM
To: Tom McGuire
Subject: RE: Aretha Franklin; Sydney Pollack
	
I think we could agree to carve out a corridor for the mutually approved
direct prospective incremental third-party costs of doing whatever technical
work would be required to deliver the film to Lions Gate. I think you said that
number was approximately $400,000 which sounds very high from my
experience in the documentary world.
 
 
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: Tom McGuire [mailto:TMcGuire@wmeentertainment.com] 
Sent: Wednesday, May 11, 2016 2:44 PM
To: Tyerman, Barry
Subject: RE: Aretha Franklin; Sydney Pollack
	
Just	so	I	am	clear,	no	ability	for	Alan	to	recoup	any	costs	other	than	costs	related	to	Aretha?		No
Warner	Bros	costs,	no	costs	to	complete	the	film?
	


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022
	







From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Wednesday, May 11, 2016 2:26 PM
To: Tom McGuire
Subject: Aretha Franklin; Sydney Pollack
	
Tom,
 
In deference to Aretha Franklin  (and her apparent desire to clear a path for
distribution of this material), subject to working through other appropriate
terms and conditions (approval of the finished program; appropriate
approvals on the use of Sydney Pollack’s name,  photograph, likeness and
biographical material, etc.), we would be prepared to grant the necessary
rights for sums payable through a collection account equal to 50% of the
gross revenue from licensing and other exploitation of the program, after set-
aside of the guaranteed Aretha Franklin payment,  and after deduction “off
the top” of payments of contingent compensation to Aretha Franklin.   This
obviously is significantly less than we had originally sought and than what
we believe is fair compensation for the Sydney Pollack rights, but we want to
“cut to the chase” as their appears to be a narrow window  to bring this all
together and avoid litigation and the project going “back on the shelf”.
 
I look forward to hearing from you.  Barry
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 
From: Tom McGuire [mailto:TMcGuire@wmeentertainment.com] 
Sent: Monday, May 09, 2016 2:00 PM
To: Tyerman, Barry
Subject: RE: Hey Barry
	
Hello	again
	
If	we	could	get	something	in	the	next	24	hours,	that	would	be	ok—Aretha	is	making	noises,
everyone	else	is	trying	not	to	lose	faith,	etc.
	
Tom
	


	 	 	







Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022
	


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Friday, May 06, 2016 3:36 PM
To: Tom McGuire
Subject: RE: Hey Barry
	
I	will	discuss	this	with	the	Pollacks	and	try	to	suggest	something	which	gives	you	the	rights	you
are	seeking	but	within	the	finances	as	they	exist.	Barry


Barry	W.	Tyerman,	Esq.
Jackoway	Tyerman	Wertheimer
Austen	Mandelbaum	Morris	&	Klein
1925	Century	Park	East,	22nd	Floor
Los	Angeles,	California	90067
Phone:	(310)	553-0305
Firm	Fax:	(310)	553-5036
Direct	Fax:	(310)	551-4448


-----Original	Message-----	
From:	Tom	McGuire	[TMcGuire@wmeentertainment.com]
Received:	Friday,	06	May	2016,	3:31PM
To:	Tyerman,	Barry	[BTyerman@jtwamm.com]
Subject:	Hey	Barry


Sfll	trying	to	figure	out	what	you	want	to	make	a	deal	work	on	Aretha.		You	are	the	last	piece,
and	although	I	think	we	differ	on	the	legalifes	of	it	all,	there	are	a	lot	of	people	who	have	worked
hard	to	get	this	film	done,	it	would	be	a	shame	to	take	a	blowtorch	to	all	their	work.			Lets	figure
out	a	deal.
	
Tom


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022







	


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Wednesday, May 11, 2016 2:48 PM
To: Tom McGuire
Subject: RE: Aretha Franklin; Sydney Pollack
	
I think we could agree to carve out a corridor for the mutually approved
direct prospective incremental third-party costs of doing whatever technical
work would be required to deliver the film to Lions Gate. I think you said
that number was approximately $400,000 which sounds very high from my
experience in the documentary world.
 
 
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 







From: Tom McGuire [mailto:TMcGuire@wmeentertainment.com] 
Sent: Wednesday, May 11, 2016 2:44 PM
To: Tyerman, Barry
Subject: RE: Aretha Franklin; Sydney Pollack
	
Just	so	I	am	clear,	no	ability	for	Alan	to	recoup	any	costs	other	than	costs	related	to	Aretha?		No
Warner	Bros	costs,	no	costs	to	complete	the	film?
	


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022
	


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Wednesday, May 11, 2016 2:26 PM
To: Tom McGuire
Subject: Aretha Franklin; Sydney Pollack
	
Tom,
 
In deference to Aretha Franklin  (and her apparent desire to clear a path for
distribution of this material), subject to working through other appropriate
terms and conditions (approval of the finished program; appropriate
approvals on the use of Sydney Pollack’s name,  photograph, likeness and
biographical material, etc.), we would be prepared to grant the necessary
rights for sums payable through a collection account equal to 50% of the
gross revenue from licensing and other exploitation of the program, after
set-aside of the guaranteed Aretha Franklin payment,  and after deduction
“off the top” of payments of contingent compensation to Aretha Franklin.  
This obviously is significantly less than we had originally sought and than
what we believe is fair compensation for the Sydney Pollack rights, but we
want to “cut to the chase” as their appears to be a narrow window  to bring
this all together and avoid litigation and the project going “back on the
shelf”.
 
I look forward to hearing from you.  Barry
Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein
1925 Century Park East, 22nd Floor Los Angeles, California 90067 
Phone:  (310) 553-0305 
Firm Fax: (310) 553-5036
Direct Fax: (310)551-4448
Email: BTyerman@jtwamm.com


 







 
From: Tom McGuire [mailto:TMcGuire@wmeentertainment.com] 
Sent: Monday, May 09, 2016 2:00 PM
To: Tyerman, Barry
Subject: RE: Hey Barry
	
Hello	again
	
If	we	could	get	something	in	the	next	24	hours,	that	would	be	ok—Aretha	is	making	noises,
everyone	else	is	trying	not	to	lose	faith,	etc.
	
Tom
	


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022
	


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com] 
Sent: Friday, May 06, 2016 3:36 PM
To: Tom McGuire
Subject: RE: Hey Barry
	
I	will	discuss	this	with	the	Pollacks	and	try	to	suggest	something	which	gives	you	the	rights	you
are	seeking	but	within	the	finances	as	they	exist.	Barry


Barry	W.	Tyerman,	Esq.
Jackoway	Tyerman	Wertheimer
Austen	Mandelbaum	Morris	&	Klein
1925	Century	Park	East,	22nd	Floor
Los	Angeles,	California	90067
Phone:	(310)	553-0305
Firm	Fax:	(310)	553-5036
Direct	Fax:	(310)	551-4448


-----Original	Message-----	
From:	Tom	McGuire	[TMcGuire@wmeentertainment.com]
Received:	Friday,	06	May	2016,	3:31PM
To:	Tyerman,	Barry	[BTyerman@jtwamm.com]
Subject:	Hey	Barry


Sfll	trying	to	figure	out	what	you	want	to	make	a	deal	work	on	Aretha.		You	are	the	last	piece,
and	although	I	think	we	differ	on	the	legalifes	of	it	all,	there	are	a	lot	of	people	who	have
worked	hard	to	get	this	film	done,	it	would	be	a	shame	to	take	a	blowtorch	to	all	their	work.		
Lets	figure	out	a	deal.
	
T







Tom


Tom	McGuire	|	WME
TMcGuire@wmeentertainment.com
310.248.3022







John W. Boyd
 
<image001.png>
20 First Plaza, Suite 700, Albuquerque, NM  87102
Phone 1.505.842.9960 Direct 1.505.244.7518 Fax 1.505.842.0761
Email jwb@fbdlaw.com  Website www.fbdlaw.com
 
This message and any attached documents are intended only for the use of
the Addressee and may contain information that is PRIVILEGED and
CONFIDENTIAL. If you are not the intended recipient, you are hereby notified
that you may not read, copy, distribute or use this information.  If you have
received this communication in error, please erase all copies of the message
and its attachments and notify us immediately  by reply or by telephone (call us
at 505-842-9960).
 
From: alan elliott <alandzelliott@gmail.com>
Sent: Friday, December 7, 2018 6:08 PM
To: tirrell d. whittley <tirrell@goliquidsoul.com>; Robert Johnson
<rajshaman@me.com>; Joseph S Woolf <joseph.woolf@gmail.com>; John Boyd
<jwb@fbdlaw.com>; Boyd Joe <boyd1j@fastmail.com>
Cc: Tom McGuire <tmcguire@wmeentertainment.com>;
lcopland@endeavorcontent.com
Subject: tom mcguire wins the week.
 
Tom just called. As were about to hang up the phone… He drops this little slice on to
the tray: 
 
Dan Furie informed Tom that there is an internal Warner Bros. memo from Sydney
Pollack to the studio telling them to give me the film. 
 
It was a long week… But Tom McGuire wins the week.


thank you.
 


-alan
 


-----
phone: 323 988 9692
 


peace and love.
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Netflix Got Beyoncé’s
Homecoming by Paying So
Much Money
Apr. 18, 2019


Among the big questions raised by Beyoncé’s Homecoming
— aside from, you know, how does she do it all? — the
biggest might be this one: How did the behind-the-scenes
Coachella concert special end up on Netflix? Considering
that HBO aired Lemonade after its 2016 debut (plus her
2013 documentary Life Is But a Dream and the On the Run
concert special), you might assume the cable network would
get first dibs on airing her latest film project, but in this case,
they just got lemons. Why?


HBO declined to comment on the matter and Netflix didn’t
respond to a request for comment, but according to industry
sources, HBO and Beyoncé’s team did have conversations
about airing Homecoming. The cable network was
interested, but, these sources say, Netflix stepped in with a
ridiculously big money offer and HBO couldn’t justify
matching such a steep price tag. It’s unknown exactly how
much Netflix paid for the special.


Before landing Beyoncé’s Homecoming, Netflix took a similar
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https://www.vulture.com/2019/04/beyonce-homecoming-everything-we-learn-about-beychella.html

https://www.vulture.com/2016/04/your-guide-to-beyonces-lemonade-album.html





approach of outspending the competition by snagging the
rights to Springsteen on Broadway for reportedly more than
$20 million, as well as big-name stand-up comedy specials
by Chris Rock (a $40 million deal) and Dave Chappelle ($60
million). As it turns out, money can’t quite buy you a Best
Picture Oscar, but it can still buy whole lot else.


Update: According to sources who spoke with Variety,
Beyoncé was paid $20 million for the rights to Homecoming,
which is part of a $60 million overall deal for three Netflix
products. Neither the artist’s camp nor Netflix responded
with a comment, but as Variety notes, they also did not
dispute the very large number’s accuracy.
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https://www.vulture.com/2018/12/springsteen-on-broadway-netflix-review.html

https://www.wsj.com/articles/bruce-springsteen-taylor-swift-tours-head-for-netflix-encore-11544893200

https://www.vulture.com/2016/10/netflix-orders-two-chris-rock-standup-specials.html

https://www.vulture.com/2017/03/dave-chappelle-netflix-special-best-jokes.html

https://www.vulture.com/2019/02/how-netflix-tried-and-failed-to-buy-a-best-picture-oscar.html

https://variety.com/2019/music/news/beyonce-netflix-deal-1203193729/





Listen to this article now 1.0✕
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ADVERT ISEMENT


Variety recently reported, the audio to her 65-minute “Lemonade” film, which had
only lived on Tidal, the subscription streaming service helmed by Jay-Z, will be available on all streaming
services starting April 23. It stands to reason that her future Netflix projects will also include a music
companion. 
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Jay-Z and Beyonce GLAAD Awards 2019
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Billie Eilish Lands Massive
Payday for Apple TV+
Documentary
Billie Eilish’s big 2019 is culminating as she
nears a deal with Apple TV+ for a
documentary that comes with a $25
million price tag, according to multiple
sources.
Kim Masters


Tommaso Boddi/WireImagenone


Billie Eilish’s big 2019 is culminating as she nears a deal with
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https://www.hollywoodreporter.com/author/kim-masters/





Apple TV+ for a documentary that comes with a $25 million
price tag, according to multiple sources.


The film, which has already been shot, was directed by R.J.
Cutler and produced in collaboration with Eilish’s label,
Interscope Records, for a budget that one source pegs as
being between $1 million and $2 million. It is expected to
follow the 17-year-old singer-songwriter in the wake of the
release of her debut album, When We All Fall Asleep, Where
Do We Go?, in March of this year. Cutler was granted deep
access to Eilish’s private moments with family and behind-
the-scenes of her public appearances. 


The doc, which was shopped to multiple distributors, comes
as Eilish, who was named Apple Music’s artist of the year, is
set to headline the streaming service’s first-ever Apple
Music Awards on Wednesday at the Steve Jobs Theater in
Cupertino, California. The project will be available through
entertainment platform Apple TV+ instead of Apple Music,
which has previously released documentary projects like
Taylor Swift’s The 1989 World Tour (Live) and Ed Sheeran’s
Songwriter. It signals a blurring of the lines between the $10-
per-month music streaming service and the $5-per-month
film and TV offering.


Eilish, who previously had developed a cult following online,
broke out this year with the release of her first full-length
album. Written with her brother, Finneas, When We All Fall
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Asleep, Where Do We Go? was the most-played album on
both Apple Music and Spotify in 2019 and earned two
Grammy nominations.


The documentary, which is expected to premiere in 2020,
will join a small but growing roster of unscripted films from
Apple TV+, including The Elephant Queen, which is currently
streaming, and upcoming projects from Oprah Winfrey
including Toxic Labor and an unnamed project about sexual
misconduct in the music industry.


An Apple spokeswoman declined to comment. 


Dec. 4, 6:28 p.m. Updated with additional information
about the project.


EXH 3 009



https://www.hollywoodreporter.com/lists/2020-grammy-nominations-complete-list-lizzo-billie-eilish-lil-nas-x-1250772
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LOG IN


Entertainment TV Movies Music Celebrities Awards Theater Promoted: What to Watc
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By Lauren Sarner


Published Dec. 5, 2019
Updated Dec. 5, 2019, 4:40 p.m. ET


Billie Eilish at the 2019 American Music Awards at Microsoft Theater.


Barcroft Media via Getty Images


Jennifer Aniston refused to use intimacy coordinator for 'awkward' Jon Hamm sex
scene
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Billie Eilish might be getting a whopping $25 million for a documentary with Apple TV+.


The currently untitled project has reportedly already been shot, following the 17-year-old “Bad


Guy” singer in her private moments with family and friends after the March release of her debut


studio album, “When We All Fall Asleep, Where Do We Go?”


However, a rep for Eilish tells The Post the deal isn’t finalized yet.


The green-haired singing sensation recently made headlines for her lack of knowledge about Van


Halen. But many argued that she doesn’t need to know about the rock band — in her young


career, she already has four platinum singles in the US and a slew of Grammy nominations.


This won’t be the star’s first collaboration with Apple — she’s already been crowned Apple Music’s


Artist of the Year.


Although Apple Music has released documentaries on other pop stars such as Taylor Swift (“The


1989 World Tour Live”) and Ed Sheeran (“Songwriter”), this will be on their new TV platform rather


than Apple Music, joining the ranks of shows such as M. Night Shyamalan’s “Servant” and the


Jennifer Aniston and Reese Witherspoon headliner “The Morning Show.”


Apple TV+’s documentaries are still in their nascent stage, with only one available on the service


so far (“The Elephant Queen,” a nature doc about an elephant herd), but several documentaries


produced by Oprah Winfrey are on the slate.


The Billie Eilish documentary is expected on Apple TV+ in 2020.


APPLE TV, BILLIE EILISH, DOCUMENTARIES, 12/5/19


Def Leppard releases stadium tour dates for 2020 with Möt...


Jennifer Aniston attends first work event since Matthew Perry's death


Mark David Chapman's deranged confession, John Lennon's final words revealed 43
years after shocking murder


Apple and Paramount in talks to combine streaming services amid fierce competition
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A multi-part documentary featuring never-before-seen home videos and


other rare footage of Kanye West (https://pmc-billboard.go-vip.net


/music/kanye-west) is coming to Netflix (https://www.billboard.com


/t/netflix/) in 2021 via two music-video and filmmakers who have been


chronicling the artist-turned-billionaire entrepreneur’s life and work for


more than 20 years.


Sources familiar with the project say the streaming service has acquired


the yet-to-be titled project from TIME Studios and 


 and  — more commonly known as Coodie &


Chike — who directed two of West’s first videos, “Through the Wire” and


the third version of “Jesus Walks.” (In a 2014 interview (https://pmc-


billboard.go-vip.net/articles/columns/the-juice/5901084/early-kanye-


west-videos-never-before-seen-college-dropout-footage)


with Billboard, Simmons said that West asked them to take another crack


at interpreting the song because, he said, the first two versions, helmed by


other directors, “don’t have the soul and feeling that I want.”)
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One of those sources says Netflix acquired the miniseries for upwards of


$30 million. It is expected to debut on the streaming service later this year.


Coodie and Chike have since expanded into longform content, directing


the 2012 ESPN 30-for-30 film Benji, about the shooting death of Ben


Wilson, a promising high-school basketball player, and its impact on his


Chicago community; and the 2019 Netflix documentary about former NBA


story Stephon Marbury, A Kid From Coney Island.


The duo’s Creative Control company will produce the West docuseries with


TIME Studios, the Emmy-winning film and TV arm of TIME, which


produced the 2020 documentary John Lewis: Good Trouble about the late
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Civil Rights hero and Georgia Congressman and the 2018 Aretha Franklin


concert film Amazing Grace.


Another source says Simmons has been filming West since the 1990s in


Chicago, and their relationship will serve as the backbone of the


documentary series, which will tell the story of the rapper and producer’s


rise to success and fame’s impact on him as well hip-hop’s impact on


popular culture and the world’s evolving relationship with celebrity.


Using never-before-seen footage and home videos, the second source


says the series will also deal with the death of West’s mother, Donda West,


and the impact it had on the rapper; his personal evolution in recent years;


his successful move into fashion design and his unsuccessful run for


President in 2020. It’s unclear, however, whether the series will also


chronicle West’s 2021 divorce from Kim Kardashian (https://pmc-


billboard.go-vip.net/photos/6583097/kanye-west-kim-kardashian-


relationship timeline/)


EXH 3 016







Get weekly rundowns straight to your inbox


relationship-timeline/).


While West is not creatively involved in the production, the second source


says he essentially has given his support by allowing himself to be filmed


by Coodie & Chike for 21 years.


Another documentary about West is being pitched in Hollywood by 


, who worked as West’s bodyguard in 2016. In a March interview


with the New York Post’s Page Six column (https://pagesix.com/2021/03


/08/kanye-wests-ex-bodyguard-working-on-explosive-documentary/),


Stanulis — a former New York cop and Chippendales dancer who currently


produces, directs and acts in movies — said the project would trace his


stormy relationship with the rapper during an eventful year in West’s life,


which included his backstage tirade prior to a musical performance on


Saturday Night Live that February.


Stanulis, who has twice been threatened with lawsuits by West’s lawyers


for critical public comments he made about the rapper, declined to


comment for this article. According to his PR rep. the project is “still in


discussions with multiple platforms” but has not sold yet.


Netflix declined to comment on this story. West’s rep did not respond to


request for comment at time of publishing.
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February 6, 2019 8:15am
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Netflix


: Deadline broke news last Wednesday that Netflix had won a


heated auction for the Sundance documentary Knock Down the House, but it


wasn’t immediately clear how much the picture sold for. I can reveal that


Netflix paid $10 million for worldwide rights to a film that yesterday received


Sundance’s coveted Festival Favorite Award.
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Sundance Film Festival


ADVERT ISEMENT


By my count, that makes Knock Down the House the biggest documentary sale


ever brokered at a film festival, this for the Rachel Lears-directed film that


followed the campaigns of congresswoman Alexandra Ocasio-Cortez and three


other candidates who ran against incumbents in the elections last fall, shaking


up the status quo and bringing fresh blood into Congress.


Long marginalized in comparisons to narrative films, documentaries have


entered an unprecedented golden age, one that is only going to get better, as


studio-backed subscription streaming services will seek out these films in the


next year or two as they voraciously fill a need for product.
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Sea Of Shadows


Sundance


Knock Down the House was one of several documentaries that went for


millions at Sundance: Hulu’s $2 million buy of The Untitled Amazing


Johnathan Documentary, Netflix’s near $3 million deal for American Factory,


NatGeo’s $3 million deal for the Leonardo DiCaprio-produced Audience Award


winner Sea of Shadows, Sony Pictures Classics acquired the David Crosby docu


Remember My Name, and Where Is My Roy Cohn, and Showtime bought the


series Wu-Tang Clan: Of Mics And Men.


ADVERT ISEMENT


The most I can recall a festival documentary selling for was the $5 million paid


for the Russian doping docu Icarus, which was bought by Netflix at Sundance


in 2017 and went on to win the Best Documentary Oscar. Last year saw a


Sundance bumper crop: the Mister Rogers docu Won’t You Be My Neighbor?


grossed a whopping $22 million for Focus; RBG, the docu on Supreme Court


Justice Ruth Bader Ginsburg, grossed $14 million for Magnolia; and Three


Identical Strangers, acquired by NEON and CNN, grossed $12 million.


Narrative films were hit and miss last year with some pricey misfires, but


documentaries turned out to be the best buys of that festival.
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“Icarus”


Netflix


This year, Knock Down the House fit the template of a triumphant Sundance


slate that celebrated diversity and featured a high number of films directed by


women. It was a festival that got off to a flying start with a $13 million Amazon


deal for the Mindy Kaling-scripted, Nisha Ganatra-directed Late Night, a


record for a U.S.-only rights deal.


Sources said that nearly every distributor chased deal broker Cinetic Media for


Knock Down the House including NEON, Focus, Hulu and Amazon. Some


traditional theatrical distributors said that price tag would be tough to meet


because, given the P&A required, the film would have to gross $75 million


worldwide to be profitable.


Amazon, meanwhile, also didn’t seem a good fit because the film’s galvanizing


star, Ocasio-Cortez – a member of the Democratic Socialists of America and


the youngest elected member of the U.S. Congress at age 29 — has been critical


of the sweetheart deal Amazon made to build headquarters in New York, near


her 14th District.


The other progressive challengers whose campaigns are studied in Knock


Down the House are Cori Bush, Amy Vilela and Paula Jean Swearengin. Bush


was a former nurse from St. Louis who was moved to run after becoming


involved in protests of the murder of Michael Brown and she challenged Rep
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involved in protests of the murder of Michael Brown, and she challenged Rep.


Lacy Clay, an old-school black Southern Democrat whose father held the office


before him. Vilela was a chief financial officer in Nevada who took on Steven


Horsford, a pol heavily backed by PAC-money interests. Vilela was moved to


run after the death of her daughter, who passed away soon after a hospital


refused to treat her when she couldn’t provide proof of insurance. Swearengin


is a coal miner’s daughter who ran because she loathed seeing her community


blighted by health problems and poverty created by the dependence on the coal


industry in West Virginia.


RBG


CNN Films


Netflix has made docus a staple since it started as a DVD-by-mail company


nearly 20 years ago, and its data shows that 75% of its subscribers watch at


least one documentary a year.


Why the sudden surge? Alex Gibney, in Sundance to introduce his HBO docu


on the rise and fall of Theranos’ inventor Elizabeth Holmes The Inventor: Out


For Blood In Silicon Valley, suggested part of it might be an appetite built by


living in world where a reality show host finds himself President of the United


States, and where there is a rabid appetite for podcasts and other non-fictional


content.
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“Won’t You Be My Neighbor?”


Jim Judkis


“Documentaries were considered…I won’t even say spinach because I like


spinach…lima beans,” Gibney told Deadline. “They’re good for you but they


may not taste that good. But now, the docs got really better, and reality TV


helped educate people that stories with real people could be entertaining. We


live in such a crazy world and there are now real storytellers in documentaries


and it’s just hard to match real life. I mean, who would be better at playing


Julian Assange than Julian Assange?”


Robin Blotnick co-wrote Knock Down the House with Lears and they produced


the docu with Sarah Olson.


ADVERT ISEMENT
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VIA EMAIL AND 


FIRST-CLASS MAIL 


June 17, 2016 


Barry Tyerman, Esq. 
Jackoway Tyerman Wertheimer Austen 
Mandelbaum Morris & Klein 
1925 Century Park East 
22nd Floor 
Los Angeles, CA 90067 
E-Mail: btyerman@jtwamm.com


Re: Amazing Grace 


Dear Mr. Tyerman: 


LINDA M. BURROW 


burrow@caldwell-leslie.com 


This letter follows on my March 15, 2016 letter to you, and further responds to your 
various demands to Tom McGuire at WME regarding the documentary filmAmazjng 
Grace (the "Film"). 


In the four months since my letter, and despite Mr. McGuire's repeated requests, you 
have yet to identify a1?J legal or contractual rights held by your client that would in any 
way be affected by commercial exploitation of the Film. Instead-including in your 
most recent demand of June 10, 2016-you refer vaguely to "the interests of the Sydney 
Pollack heirs and his rights . . .  " without defining those purported "interests" or "rights" 
are, or the source thereof. Your failure to identify any specific rights is not surprising, as 
Mr. Pollack's work on the Film appears to have been a work made for hire for Warner 
Bros., and any right of publicity claim would, among other things, be barred by the 
"public affairs" exemption in the right of publicity statute. See Civil Code§ 3344.10)-


Although you have failed entirely to provide a substantive response to my March 15, 
2016 letter, or to otherwise explain what rights you believe Mr. Pollack's estate actually 
holds, you have nonetheless demanded a share of the film's proceeds equal to Mr. Elliot's, 
an amount significantly more that that due to Warner Bros., which actually owns the 
footage, and which compensated Mr. Pollack for his efforts at the time the footage was 
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shot. Your demand also ignores the fact that, absent Mr. Elliot's efforts, the footage 
would have remained in the vault indefinitely. 


Although Mr. Elliot has no obligation to compensate Mr. Pollack's estate whatsoever, he 
also recognizes that, if Warner Bros. had never engaged Mr. Pollack, the Film never 
would have been made. Mr. Elliot is therefore prepared to compensate Mr. Pollack's 
estate either through a lump sum of $100,000, to be paid from Mr. Elliot's share of any 
minimum guarantee paid by the Film's distributor, or through 5% of the Film's net 
proceeds. 


To be clear, Mr. Elliot's offer is not calculated to "pay for" the right to use the footage, to 
acknowledge, including in promotional materials, that the footage was directed by Mr. 
Pollack, to include Mr. Pollack's likeness in the Film or to identify him by name when he 
appears. Mr. Elliot already has those rights, and thus intends to release the Film 
regardless of whether you accept his offer or not. 


Finally, it has come to my attention that, from approximately October 2014 through June 
2015, you personally, along with certain of your partners, represented Mr. Elliot in 
circumstances in which Mr. Elliot disclosed confidential information relevant to the 
current dispute to you. Your current representation of Mr. Pollack's estate adverse to 
Mr. Elliott-for which you have never sought nor obtained Mr. Elliot's written 
consent-constitutes a conflict of interest pursuant to California Rule of Professional 
Responsibility 3-310. Mr. Elliot will agree to waive the conflict solely for purposes of 
concluding an agreement on the terms set forth above. Mr. Elliot expressly does not 
waive the conflict for any other purpose, but instead reserves all of his rights. 


Very truly yours, 


LINDA M. BURROW 


Enclosure 


cc: Tom McGuire 
Todd Musburger 
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INTER-Or:FICE MEMO 


-
r


o :. ___ 1:.:<.::JE::.:.N-=.:MA:.:' :;:.;N�C;::E::::B:.:::0 ____ --7""/-· _ _..;...i=P'""""�:.L ___ ....... JACK.. E, FREEDMAN 


7 
SUC.JGCT: ARETHA FRANKLIN PROJECT - l�.;;mfon'.l Productions 


ClA'ic:: ._ __ £M!.!:aLlJ;,.sc::.:fr.Li """'J.6..:,4::t..,.., _....l.29.L]..62 ____ �:.:::.:._��.;.....-..=....::.........:..:....=.::..:::.=------�,.___;�-C0° 1ES TO: F. Wells B. Wallace


P. Knecht


c. Greenlaw
E. Morey


W0 have agr�ed to pay to Sanfo�d Productions the sum of 
$1,500 for Sidney Pollack's services in producing and 
d:L.r.ect:i.ng this project. We will be billed later for 
DGA contributions. 


Please prepare the check and send it to me for trans­
mittal with an appropriate letter. 


JEF:jf J.E.F. 


D. Brown
s. Kiwitt
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in 
participant in the 


if there are none, on 


elects to sell 
in writing 


to negotiate 
to Assignee 







period not 
acquire the is not 
Assignee may an agreement with 
financial terms less favorable to those principal 
financial terms last (or those offered by Assignor, if 
applicable) with elements as submitted to Assignor. If Assignee desires 
to enter into an a party on principal financial terms which are 
materially less favorable to Assignee than those last submitted by Assignee (or those 
last offered by Assignor, if applicable}, or if the basic elements change (e.g., new 
narrator, new content, star involvement, etc.) or if the material Rights (e.g., media 
offered, territory offered, change from those last submitted by Assignee, or those 
last offered by Assignor, if applicable, then Assignor shall have a first refusal to acquire 
the applicable Rights on such less favorable terms and/or changed basic elements, 
which first refusal exercised within five business days. The first refusals 
procedure set forth shaU repeated time such principal financial terms 
and/or basic elements changes. 


If Assignor elects any time not to acquire Rights or if the parties fail to reach 
an agreement for Rights, but said Rights are stlll available when the picture based upon 
the Project is completed, Assignee shall immediately arrange for a viewing of such 
picture by Assignor and, upon viewing the completed picture, Assignor shall be given 
the first opportunity to acquire Rights on the terms set forth above for a period of five (5) 
business days. Assignor's rights this paragraph 6 shall apply regardless of 
whether Assignee is selling distribution rights on a territory-by-territory basis or as a 
package. 


Assignee Tndemnification: Assignee will indemnify Assignor and save and 
hold Assignor harmless from and against any and all claims, demands, actions and 
liabilities of every kind and character whatsoever, including reasonable attorneys' fees, 
arising out of any breach by Assignee of its obligations and/or representations 
contained herein or arising of or resulting from any use made by Assignee of the 
Project. 


10. Further Documents: Each party hereto agrees to execute and deliver, or 
cause to be executed and delivered, all such documents, and do all such things as may 
be reasonably out intents and 
purposes this Agreement, particularly, limiting generality of the 
foregoing, Assignor will and deliver, or cause to be executed and delivered, to 
Assignee such instruments as may necessary and proper to vest in Assignee the 
rights herein assigned to Assignee as a matter of record in the United States Copyright 
Office, all without by or or to Assignee other than 
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1. 


attached 


Certain """�""'u,cu consent forms from James vi,;;;v,;;,c;, 


choir 
members the 


... ,., .. ,.,..,,,,:;;u location agreement from the New Missionary Church. 


3. Certain additional re1E�ases. 
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DATE: 


ASSIGNOR: 


ASSIGNEE. 


"ARETHA FP.ANKLIN CONCERT FOOTAGE (1 
aik/a AMAZING GRACE 


As of 


WARNER BROS. 
Studio Enterprises Inc. 
4000 Warner Boulevard 


California 91522 


AL'S RECORDS TAPES 
1633 N Stanley Ave 
Los CA 90046 
Attn: Elliott 


a division ol WB 


Reference is made to that certain Quitclaim 
1 i, 2007. between AL'S OS AND TAPES and ALAN 
and Warner Bros. 


7. 


# i 95134v3 :f'-�VR:1 i 3/i 1 


7 of the 


In consideration of the covenants 
and valuable 


as follows: 


hereunder are to its in form and 
ot a copy· of the most recent cost 


is 


December 31 , 2012 
edited" version of a feature-length documentary picture 


produced from the Project. As used ''fully 
edited" shall mean that the Edited Picture shall elements from 
the Material as well as new new 


Assignee 


(b) If Assignor fails to deiiver such Edited Picture to Assignor by the 
Delivery Date, then all rights to the shall automatically revert 
to Assignor, and Assignee shall return to Assignor, at Assignee's 


any and all of the Material previously provided Assignor to 
Assignee, and Assignee shall have no to distribute or exploit the 


(c) !fthe 
the 


Picture or· the Material. 


to the Project revert to Assignor, then Assignor shall have 
to purchase Assignee's rights in the New Elements (which 
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must be paying Assignor all of its direct actual 
costs in t11e New Elements any costs of editing 
salaries of its employees or overhead expenses) (the ''Buy-Out 


. As of the date of this Agreement, the accrued Buy-Out Price 


Assignor shall consult with Assignor in writing on all significant 
with regards to the , financing and 


of the Picture. 


8. Paragraph 3 is amended the reternnce to "gross proceeds'' to mean 
so-called "first dollar patiicipation". Paragraph 3 is amended by clarifying that the 
rnference to "obtains financing tor the production of a motion picture based on the Project" 
means when is obtained that is sufficient for the completion of production and 
completion of post production, and the of (thirty-five thousand 
due pursuant to Paragraph 3 shall be due immediately upon completion of post production 
of the Edited 


C Exhibit "A" is amended by the list ot t11e Material referenced in Exhibit "A" 
with the list of the attached hereto as "Schedule A". To best of Assignor's 


Schedule '"A" includes all of the elements related to the It, subsequent 
the delivery of the Material to Assignee identifies elements included with the 


D. 


person, and upon such 
hereunder; 


or other 


related to the then return those 
cost). If, Material to 


elements that 


E. as herein expressly amended, all terms and conditions of 
the Agreement are ratified and shall remain in full force and effect as originally 
executed, without modification. Unless otherwise specified herein. all capitalized 
words shall have t11e to them in the Agt·eement 


n 195134v3:NVFLi :13/11 
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From: Tom McGuire <TMcGuire@wmeentertainment.com>
Sent: Wednesday, August 12, 2015 12:02 PM
To: Tyerman, Barry
Subject: RE: Amazing grace


thanks 


Tom McGuire | WME 
TMcGuire@wmeentertainment.com 
310.248.3022 


From: Tyerman, Barry [mailto:BTyerman@jtwamm.com]  
Sent: Wednesday, August 12, 2015 12:00 PM 
To: Tom McGuire 
Subject: RE: Amazing grace 


It is a common mistake but it is “Sydney Pollack”, not “Sidney Pollock”.  Thanks. 


Barry W. Tyerman, Esq. 
Jackoway Tyerman Wertheimer 
Austen Mandelbaum Morris & Klein 
1925 Century Park East, 22nd Floor 
Los Angeles, California 90067 
Phone: (310) 553‐0305 
Firm Fax: (310) 553‐5036 
Direct Fax: (310) 551‐4448 


From: Tom McGuire [mailto:TMcGuire@wmeentertainment.com] 
Sent: Wednesday, August 12, 2015 11:43 AM 
To: Levy, Rick 
Cc: Tyerman, Barry 
Subject: Amazing grace 


Rick, you are going to be getting a call from Barry Tyerman on behalf of the Sidney Pollock estate. 


Lets all see what we can do to put together something rational.  We owe this film at least a good faith attempt to get 
everyone on board. 


The 70’s were such a pain in the ass, lets not forget that! 


Tom 


Tom McGuire | WME 
TMcGuire@wmeentertainment.com 
310.248.3022 


CONFIDENTIAL TYERMAN 001019
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Arnold Reed 
1 Michigan Bar #P46959 


3225 Northwestern Hwy Ste 251 
2 Farmington Hills, MI 48334 


Phone: (248) 855-6330 
3 Fax: (248) 855-6340 
4 e-Mail: acnolc!~eE!_c,l@ea.rthli1dc net 


Attorney for Plaintiff 
5 (appearing pro hac vice) 
6 


Local Counsel Kendric v. Rollins 
7 California Bar 1170564 


:-- . ,;! ., 


8 


9 


10 


11 


UNITED STATES DISTRICT COURT 
FOR THE CENTRAL DISTRICT OF CALIFORNIA 


case C,Y.11-07 2 25~Pr,,.,._,"-' 
12 ARETHA FRANKLIN, l 


l 
) 


Judge 
13 


14 vs. 


Plaintiff, l 
l 
) 


VERIFIED COMPLAINT 


ALAN ELLIOTT, 
15 AND TAPES, 


and, AL' s RECORDS) 
l 
l 
l 


ii :frJUT Restraini~ ~ -~ _ for: 'rria1 _ 


16 


Defendant 
17 11------...:=====--------


19 


20 


21 


22 


23 


24 


25 


26 


r .. FACTS 


This suit is being filed by musician Aretha Franklin t 


prevent the unauthorized release of her 1972 concert performanc 


at the New Missionary Baptist Church in Los Angeles California. 


She also seeks monetary damages in excess of $75,000 based o 


Defendant's actions. Punitive damages are also being requested. 


1. Ms. Franklin is a legendary vocalist and musical 


27 artist whose fame and international recognition are arguabl 


21 unequaled. She is the recipient of eighteen. &rammy Awards, bee 


l 


EXHIBITS 
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1 7. Based on a number of considerations not relevant to 


2 this suit, Ms. Franklin decided it was best not release this 


3 video. 


4 
B. The video remained locked away in the vaults at Warne 


s 


6 


7 


e 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


Brothers studio until 2007. 


9. Defendant Elliott is a music and video producer whos 


offices are within this District. 


10. Defendant Al's Records & Tapes is an artificial entit 


of currently undetermined status which is wholly controlled b 


Defendant Elliott and is being held out at the productio 


company of the video/film in dispute. 


11. Unless otherwise noted, references Defendant 


Defendant Elliott also include the entity Al's Records & Tape. 


12. The Defendant obtained the deeds to this footage fro 


Warner Brothers Studios in 2007 through a Quitclaim Agreemen 


(See Exhibit H) and has since then produced and released a fil 


entitled "Amazing Grace" for release. 


13. The Quit Claim Agreement directly states that, "i 


connection to (Defendant's) use of the material" Defendant "wil 


need to obtain authorization from [Plaintiff)." 


14. The development and production of the Amazing Grace 


25 movie is unquestionably the kind of "use" for which Defendant 


26 must obtain Plaintiff's authorization before releasing. 


21 


28 
15. No such authorization has been granted by Plaintiff t 


3 


COMPLAINT WITH REQUBST FOR AN BHl!RGl!lNCY RESTRAINING ORDER AND TEMPORARY :INJUNCTION 


Exhibit-A 
Page 7







Case 2:11-cv-07225-PA-JEM Document 1 Filed 08/31/11 Page 4 of 28 Page ID #:2 


1 the Defendant or anyone else and, as such, Plaintiff has not 


2 assigned her rights of publicity to the Defendant or anyone 


3 else. 


t 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


· 17 


18 


19 


20 


21 


22 


23 


24 


16. Defendant is aware that Ms. Franklin does not consent 


to the release of this production because he sought her consent 


and she turned him down. 


17. Sometime after this aborted overture, the Defendant 


decided that Ms. Franklin consent was not needed and proceede 


with his production. 


18. Ms. Franklin's image and performance is continuousl 


displayed in this work. Her appearance is central to th 


documentary. 


19. The Defendants currently 


viewing of the film during the 


information and belief intend to 


thereafter. 


have 


month 


scheduled a 


of August 


release the film 


private 


and o 


shortl 


20. Given Defendants insistence on producing the film an 


intending to release it without Plaintiff's authorization, 


Plaintiff has no reasonable alternative but to seek a Court 


Order enjoining Plaintiff's infringing conduct. 


II . JtllUSDICT:ION AND VENUE 


25 21. Ms. Franklin is and has been a Michigan resident at 


26 all times relevant to this dispute. 


27 


28 
22. Defendant is a California resident. 
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2 


3 


4 


s 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 
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23. The amount in dispute is in excess of $75,000. 


24, As is demonstrated later in this Complaint, multiple 


federal questions are also involved_ 


IIJ:. LEGAL TBEOlUES FOR RECOVERY 


and 


25. Ms. Franklin has multiple legal theories for monetary 


injunctive relief against the Defendant. 


26. 


27. 


Count 1: Emergency Restraining Order 
and Temporary Injunction 


Plaintiff adopts by reference the prior allegations. 


Plaintiff seeks to enjoin the Defendant fro 


infringing upon her right of publicity by proceeding with th 


release of the unauthorized film "Amazing Grace." 


28. Indeed "the usual function of a preliminary injunctio 


is to preserve the status quo ante litem pending a determinatio 


of the action on the merits." 


29. As is demonstrated in the accompanying brief, Ms. 


Franklin as a high probability of success and will b 


irreparably injured if an injunction is not released. 


30. The raw footage has been locked away in the vaults o 


23 Warner Brother studios for nearly forty years. There is n 


21 urgency in its immediate release. Conversely, Ms. Franklin will 


2s be irreparably injured if the film is released. 


26 


27 


28 


31. In this instance, "the status quo is the last 


uncontested status which preceded the pending controversy." Id. 


5 
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1 Plaintiff therefore seeks to enjoin Defendant from releasing an 


2 film, documentary, movie or concert footage which involves 


3 Plaintiff's 1972 performance at the New Missionary Baptist 


4 Church in Los Angeles California. 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


32. Plaintiff can and will demonstrate the likelihood that 


it will prevail on its claim for violation of rights o 


publicity against Defendant. Plaintiff also faces irreparable 


harm unless Defendants are immediately restrained from engagin 


in the infringing conduct. Additionally, serious questions ar 


raised and the balance of hardships tips in Plaintiff's favor. 


Plaintiff therefore respectfully requests that its Motion fo 


Preliminary Injunction be granted. 


WHEREFORE, Ms. Franklin requests this Court grant a temporar 


and permanent restraining order barring the release of this 


film. Plaintiff also requests this Court award punitive an 


exemplary damages designed to deter similar future misconduct b 


others. 


33. 


34. 


Count 2: Viol.ation of Common Right to Publ.icity 
(State Law Count) 


Plaintiff adopts by reference all prior allegations. 


California's law regarding the Right to Publicity is 


governed by its common law and statutory laws which protect th 


use of a person's "name, voice ... or likeness" Cal. Civ. 


3344 (a) • Plaintiff can effectively show an exceedingly 


probability of success on her Right of Publicity claim. 


35. California common law recognizes this right 
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1 publicity in a person's name, likeness and identity. 


2 


3 


4 


5 


36. There is no question that the Defendant "used" the 


Plaintiff's identity or likeness. 


37. Not only was the Plaintiffs identity used in the fil 


6 which was released without authorization, but it was also use 


7 in promotional materials as well. 


8 


9 


10 


11 


12 


13 


l4 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


38. Equally evident is the fact that the Defendant, a 


producer, has been and will continue to be advantaged from 


appropriation, or more accurately, the misappropriation of 


Defendant's name or likeness. 


39. Even the Defendant's own modest projections which wer 


provided to the Plaintiff during a failed negotiation attempt 


project revenues exceeding two million dollars. 


40. These amounts are substantially in excess of the 


$75,000 jurisdictional threshold for this Court. 


41. These substantial economic gains represent 


significant advantage that the Defendant has obtained throug 


the misappropriation of the Plaintiff's name and likeness. 


42. Additionally, the advantages that the Defendant has 


gained and continues to gain exceed those strictly economic in 


nature and include the commercial advantages of enhancing the 


defendant's resume, professional repute and industry clout which 


in turn leads to further commercial opportunities. 


43. On information and belief, the Defendant's production 
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1 and unauthorized release of Amazing Grace has and will continue 


2 to serve this same purpose of bolstering the Defendant's resume, 


3 repute and clout for commercial purposes. 


4 


5 44. For these reasons, the defendant is benefiting from 


6 the misappropriation of the Plaintiff's name and likeness in 


7 directly economic way, indirectly economic ways as well as in 


8 ways not limited to economics at all. 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


45. Defendant never obtained the Plaintiff's consent to 


release the movie. 


46. The Defendant's quick claim agreement with Warner Bros 


wherein he purchased the deeds of the footage originally owned 


by the late Sidney Pollack, clearly indicates that the Defendant 


must obtain consent from the Plaintiff before he uses the 


material 


47. Use of this f.ootage without Ms. Franklin's consent 


would violate the Plaintiff's rights of publicity merely because 


the Defendant was unable to offer terms that the Plaintiff was 


amenable to. 


WHEREFORE, Ms. Franklin requests this Court grant her the 


injunctive relief prayed for above together with just and 


equitable damages in excess of $75,000 including her attorney 


fees and costs. Plaintiff also requests this Court award 
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4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 
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punitive and exemplary damages designed to deter similar future 


misconduct by others_ 


Count 3: Anti.-Boot1eggi.ng C1aim 
(Federa1 Question Jw::isdieti.on) 


48. Ms. Franklin adopts the prior paragraphs. 


49. 17 U.S.C. Sec. ll0l(l)provides in pertinent part: 


(a) Unauthorized Acts.--Anyone who, without 
the consent of the performer or performers 
involved--


(1) fixes the sounds or sounds and images of 
a live musical performance in a copy or 
phonorecord, or reproduces copies or 
phonorecords of such a performance from an 
unauthorized fixation, 


(2) transmits or otherwise communicates to 
the public the sounds or sounds and images 
of a live musical performance, or 


(3) distributes or offers to distribute, 
sells or offers to sell, rents or offers to 
rent, or traffics in any copy or phono 
record fixed as described in paragraph (1), 
regardless of whether the fixations occurred 
in the United States,shall be subject to the 
remedies provided in sections 502 through 
505, to the same extent as an infringer of 
copyright. 


50. Ms. Franklin is the performer of the video in 


24 question. 


25 


26 


27 


28 


51. Defendant intends to distribute large portions of the 


content of the video without her consent. 


52. The video in question includes both sounds and images. 
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l 
53. Defendant wishes to release the film and video of 


2 Plaintiff's performance commercially to the public at large. 


3 


4 


5 


6 


7 


B 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


2.7 


28 


54. Defendant is therefore in violation of the foregoing 


statute. 


55. Ms. Franklin will be affirmatively harmed if this 


video is released. 


56. Ms. Franklin has no other recourse other than an 


application for relief to this Court. 


WHEREFORE, Ms. Franklin requests this Court grant her the 


injunctive relief prayed for above together with just and 


equitable damages in excess of $75,000 including her attorney 


fees and costs. Plaintiff also requests this Court award 


punitive and exemplary damages designed to deter similar future 


misconduct by others. 


Count 4: Breach of Contract 
(State Law count) 


57. Ms. Franklin adopts the prior paragraphs. 


58. In the agreement between Warner Brothers and Elliott 


previously outlined in this complaint, Ms. Franklin's consent 


was a condition precedent to Mr. Elliott releasing his movie. 


59. Without her consent, the Defendant has unilaterally 


decided the provisions of his contract requiring Ms. Franklin's 


consent are a completely nullity and has decided to release the 


10 
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contract in violation of the terms of the agreement for his own 


commercial gain. 


60. Ms. Franklin has made it clear that Mr. Elliott that 


he does not have this consent. 


61. Ms. Franklin is a third party beneficiary under this 


agreement and has standing to enforce this contract. 


62. Defendant has constructed a flawed theory why Ms. 


Franklin's interest in her performance was unprotectable and 


decided to proceed without her consent in violation of the 


contract. 


63. Mr. Elliott took the performance subject to a Quit 


Claim Agreement from Warner Brothers. Whatever interest they 


may have had in the performance was being relinquished. The 


clause requiring Ms. Franklin's consent was not a proxy for 


saying that it was Mr. Elliott's problem to find a way to deal 


with the issue in any legal way he saw fit. 


21 64. Even the Defendant's own modest projections which wer 


22 provided to the Plaintiff during a failed negotiation attempt 


23 project revenues exceeding two million dollars. 


24 


65. These amounts are substantially in excess of th 
25 


26 


27 


28 


$75,000 jurisdictional threshold for this Court. 
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66. This Court must enforce the contract as written. 


Defendants needed Ms. Franklin's consent to proceed and never 


3 obtained the same. They have no rights whatsoever to this 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


IS 


16 


17 


18 


19 


20 


21 


22 


23 


24 


26 


27 


28 


footage. 


WHEREFORE, Ms. Franklin requests this Court grant her th 


injunctive relief prayed for above together with just an 


equitable damages in excess of $75,000 including her attorne 


fees and costs. 


Count 5: Statuto:z:y Right of Pub1icity C1aim 
Pursuant to Ca1 Civ. Code§ 3344 


{State Law Count) 


67. Plaintiff adopts by reference the prior allegations. 


68. The California legislature has created a statutor 


right of publicity in a person's "name, voice, signature, 


photograph, or likeness." Cal. Civ. Code§ 3344(a). 


69. California law not only provides for the protection of 


publicity rights through an action for damages but Plaintiff may 


also seek enjoinment from the exploitation of her rights of 


publicity. 


70. Defendant's use of the Plaintiff's name or likeness 


was "knowing. rr This movie is about Ms. Franklin's 1972 


performance. 


71. Defendant's literature 


riddled with references to Ms. 


12 


concerning 


Franklin, 


this movie 


her fame, 


is 


he 
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1 recognition as the "Queen of Soul," her likeness and her voice. 


2 


3 


4 


5 


6 


1 


B 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


72. Plaintiff will be harmed by this usage. Many people 


will regard this product as a substitute for her album, will 


believe she 


73. Plaintiff has demonstrated a likelihood of success o 


the merits of its claim for violation of the California comma 


law and statutory right to publicity. 


WHEREFORE, Ms. Franklin requests this Court grant her th 


injunctive relief prayed for above together with just an 


equitable damages in excess of $75,000 including her attorne 


fees and costs. 


Count 6: Unjust Enrichment 
(State Law Count) 


74. Plaintiff adopts by reference the prior allegations. 


75. California courts have long recognized a cause of 


action based on unjust enrichment. 


76. By Defendant's wrongful acts and omissions, Defendant 


has unjustly enriched himself at the expense, and to the 


detriment, of the Plaintiff. 


77. The Defendant has violated and continues to violate· 


the Plaintiff's rights of publicity through his release and 


continued promotion of Amazing Grace. 


78. The release of this film has lead to substantial 


economic gains by the Defendant (See Exhibit A: Revenue 


Projections) which Defendant is not entitled to receive. 
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l 79. Additionally, by presenting the film as if it was 


2 authorized by the Plaintiff and by promoting and releasing said 


3 film, Defendant has also boosted his reputation and recognition 


4 in the industry which invariably leads to further opportunities 


s to be unjustly enriched and to exploit the name, image and voice 


6 of the Plaintiff without her authorization. 


7 80. Although, Defendant may own the deeds to the footage, 


e he has not obtained Plaintiffs full and complete release and 


9 authorization to use the material. 


10 81. By releasing Amazing Grace without authorization and 


11 using it for commercial purposes, the Defendant has gained 


12 hundreds of thousands of dollars to date and has also led to an 


13 amount in controversy which far exceeds $75,000.00. 


14 82. As noted above, Defendant has gone on record stating 


1s that he believes this project is worth substantially more than 


16 $75,000. 


l7 


18 


19 


20 


21 


22 


23 


24 


25 


26 


21 


28 


WHEREFORE, Ms. Franklin requests this Court grant her the 


injunctive relief prayed for above together with just and 


equitable damages in excess of $75,000 as well as her attorney 


fees and costs. Plaintiff also requests this Court award 


punitive and exemplary damages designed to deter similar future 


misconduct by others. 


Count 7: Violation of Right of Publicity 
· (State Law Count) 


83. Plaintiff adopts by reference the prior allegations. 


84. Several courts have held that a celebrity's propert 
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1 interest in his or her name and likeness is unique, and cannot 


2 reasonably be compensated by money damages. 


3 85. Thus Defendant's unauthorized use of Plaintiff's name, 


4 voice and likeness is per se causing irreparable harm. 


s 86. Additionally, Defendant's disregard to Plaintiffs 


6 rights of publicity and insistence on releasing a movie withou 


7 authorization undermine the value of a celebrity's propert 


a interest in his or her name or likeness. 


9 87. The market for the publicity rights would collapse an 


10 the rights themselves would be rendered valueless without th 


11 ability of the law to adequately protect them throug 


12 injunctions. 


13 88. Punishing violations of publicity rights after th 


14 fact through damages cannot effectively enforce the law in this 


1s respect to the same degree that issuing an injunction can an 


16 often does. 


17 89. By releasing Amazing Grace without authorization and 


1a using it for commercial purposes, the Defendant has gained 


19 hundreds of thousands of dollars to date and has also led to an 


20 amount in controversy which far exceeds $75,000.00. 


21 90. As noted above, Defendant has gone on record stating 


22 that he believes this project is worth substantially more than 


23 $75,000. 


24 


25 


26 


27 


28 


WHEREFORE, Ms. Franklin requests this Court grant her the 


injunctive relief prayed for above.together with just and 


equitable damages in excess of $75,000 including her attorney 


fees and costs. Plaintiff also requests this Court award 


15 
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punitive and exemplary damages designed to deter similar future 


misconduct by others. 


91. 


92. 


Count 8: Unjust Enrichment 
(State Law Count) 


Plaintiff adopts by reference the prior allegations. 


The Plaintiff brought this cause of action before the 


court because the Defendant completely disregarding her rights 


of publicity after failing to come to an agreement regarding her 


release. 


93. Because the Defendant moved full speed ahead without 


regard to the rights or the interest of the Plaintiff and 


unlawfully and illegally released "llmazing Grace", all proceeds 


directly or indirectly attributable to the release have been 


obtained unjustly. 


94. The enrichment that the Defendant has received has 


caused irreparable harm to the Plaintiff in that they preclude 


the Plaintiff from receiving such funds under a legal agreement 


should one have been entered. 


95. The Defendant has no right to the proceeds from a 


movie which was released without the full and complete 


authorization of the Plaintiff and hence any and all revenues, 


particularly those which constitute a profit represent 


irreparable harm to the Plaintiff. 
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WHEREFORE, Ms. Franklin requests this Court grant her the 


injunctive relief prayed for above together with just and 


equitable damages in e:wess of $75,000 including her attorney 


fees and costs. Plaintiff also requests this Court award 


punitive and exemplary damages designed to deter similar future 


misconduct by others. 


V. RESERVATION OF RIGHTS. 


96. The counts pled herein are the counts that counsel 


currently knows of without conducting formal discovery. As 


these case progresses, counsel presumes additional counts and 


parties will be added. 


11 VI. DEM2\ND FOR A JURY TRIAL. 


15 Defendant exercises her right to a trial by jury on all 


16 issues so triable. 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


2 ) 


28 


Dated this August 23, 2011 


17 


Respectfully submitted, 


ARNOLD REED & ASSOCIATES 


~=5' Akuu -
Attorney for Plaintiff 
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1 


2 


3 


4 


5 


6 


7 


8. 


9 


10 


UNITED STA TES DISTRICT COURT 


CENTRAL DISTRICT OF CALIFORNIA 


l l AREI'HA FRANKLIN, 
Case No. CV 11-7225 PA (JEMx) 


STANDING ORDER 
12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Plaintiff, 


v. 


ALAN ELLIOT, et al., 


Defendants. 


READ mrs ORDER CAREFULLY. IT CONTROLS THE CASE 
AND DIFFERS IN SOME RESPECTS FROM THE LOCAL RULES. 


Tiris action has been assigned to the calendar of Judge Percy Anderson. Both the 


Court and the attorneys bear responsibility for the progress of litigation in the Federal 


Courts. To secure the just, speedy, and inexpensive determination of every action, Fed. R. 


Civ. P. 1, all counsel are ordered to familiarize themselves with the Federal Rules of Civil 


Procedure and the Local Rules of the Central District of California. 


IT IS HEREBY ORDERED: 


1. Servfce of the Complaint: The Plaintiff shall promptly serve the Complaint 


in accordance with Fed. R. Civ. P. 4 and file the proofs of service pursuant to Local Rule 


5-3.1. 
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I 2. Presence of Lead Counsel: Lead trial counsel shall attend all proceedings 


2 before this Court, including all status and settlement conferences. 


3 


4 


3. Discovery: 


(a) All discovery matters have been referred to a United States Magistrate 


5 Judge, who will hear all discovery disputes. (The Magistrate Judge's initials follow the 


6 Judge's initials next to the case number.) All discovery documents must include the words 


7 "DISCOVERY MATTER" in the caption to ensure proper routing. Counsel are directed to 


8 contact the Magistrate Judge's Courtroom Deputy Clerk to schedule matters for hearing. 


9 Please do not deliver courtesy copies of these documents to this Court. 


10 The decision of the Magistrate Judge shall be final, subject to modification by the 


11 District Court only where it has been shown that the Magistrate Judge's Order is clearly 


12 erroneous or contrary to law. Any party may file and serve a motion for review and 


13 reconsideration before this Court. The moving party must file and serve the motion within 


14 fourteen (14) days of service of a written ruling or within fourteen (14) days of an oral ruling 


15 that the Magistrate Judge states will not be followed by a written ruling. The motion must 


16 specify which portions of the ruling are clearly erroneous or contrary to law and support lhe 


17 contention with points and authorities. Counsel shall deliver a conformed copy of the 


18 moving papers and responses to the Magistrate Judge's clerk at the time of filing. 


19 (b) Unless there is a likelihood that upon motion by a party the Court 


20 would order that any or all discovery is premature, it is advisable for counsel to begin to 


21 conduct discovery actively before the Scheduling Conference. At the very least, the parties 


22 shall comply fully with the letter and spirit of Fed. R. Civ. P. 26(a) and thereby obtain and 


23 produce most of what would be produced in the early stage of discovery, because at the 


24 Scheduling Conference the Court will i?Ipose tight deadlines to complete discovery. 


25 (c) If expert witnesses are to be called at trial, the parties shall designate 


26 experts to be called at trial and provide reports required by Fed. R. Civ. P. 26(a)(2)(B), not 


27 later than eight weeks prior to the discovery cutoff date. Rebuttal expert witnesses shall be 


28 designated and reports provided as required by Fed. R. Civ. P. 26(a)(2)(B), not later than 
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1 five weeks prior to the discovery cutoff date. Failure to timely comply with this deadline 


2 may result in the expert being excluded at trial as a witness. 


3 


4 


4. Electronic Filing: 


As of November 1, 2007 for patent, trademark, and copyright cases, and January 1, 


5 2008 for all other cases, the United States District Court for the Central District of California 


6 requires electronic filing of documents in all new and pending civil cases. Information about 


7 the Court's Electronic Case Filing system ("ECF') is available on the Court's website at 


8 www .cacd.uscourts.gov/cmecf. 


9 All manually filed documents (those documents excused from the electronic filing 


10 requirements by General Order 08-02, Section V) shall be served on the person as otherwise 


11 required by the Ftlderal Rules of Civil Procedure or the Local Rules. 


12 


13 


5. Courtesy Coples: 


Counsel are ordered to serve courtesy copies of all electronically filed documents, 


14 and conformed courtesy copies of all manually filed documents, to the courtesy box next to 


15 the entrance to chambers on the Spring Street level of the U.S. Courthouse, 312 North 


16 Spring Street, by 12:00 noon of the business day following filing. Courtesy copies may be 


17 delivered to chambers by either personally delivering them to the courtesy box or sending 


18 them by guaranteed overnight delivery. If a courtesy copy is sent to chambers by guaranteed 


19 overnight delivery, the sender shall notify the delivery service that the signature of the 


20 recipient is not required. 


21 


22 


6. Motions: 
(a) Time for Filing and Hearing Motions: Motions shall be filed in 


23 accordance with Local Rule 7 )! This Court hears motions on Mondays, commencing at 


24 


25 
l/ Among other things, Local Rule 7-3 requires counsel to engage in a pre-filing 


26 conference "to discuss thoroughly ... the substance of the contemplated motion and any 


27 
potential resolution." Counsel should discuss the issues sufficiently so that if a motion is still 
necessary. the briefing may be directed to those substantive issues requiring resolution by 


28 the Court. Counsel should resolve minor procedural or other nonsubstantive matters during 
the conference. 
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1 1:30 p.m. No supplemental brief shall be Died without prior leave of Court. No motion 


2 shall be noticed for hearing for more than thirty-five (35) days after service of the motion 


3 unless otherwise ordered by the Court. 


4 Many motions to dismiss or to strike could be avoided if the parties confer in good 


5 faith (as they are required to do under L.R. 7-3), especially for perceived defects in a 


6 complaint, answer or counterclaim which could be corrected by amendment.~ Chang v. 


7 ~. 80 F.3d 1293, 1296 (9th Cir. 1996) (where a motion to dismiss is granted, a district 


8 court should provide leave to amend unless it is clear that the complaint could not be saved 


9 by any amendment). Moreover, a party bas the right to amend his complaint "once as a 


10 matter of course at any time before a responsive pleading is served." Fed. R. Civ. P. 15(a). 


11 A 12(b)(6) motion is not a responsive pleading and therefore plaintiff might have a right to 


12 amend. §J;e Nolen v. Fitzharris. 450 F.2d 958, 958-59 (9th Cir. 1971): St. Michael's 


13 Convalescent Hospital v, California, 643 F.2d 1369, 1374 (9th Cir. 1981). And even where 


14 a party has amended his Complaint once or a responsive pleading bas been served, the 


15 Federal Rules provide that leave to amend should be "freely given when justice so requires." 


16 F.R.Civ.P. 15(a). The Ninth Circuit requires that this policy favoring amendment be applied 


17 with "extreme liberality." Morongo Band of Mission Indians v. Rose, 893 F.2d 1074, 1079 


18 (9th Cir. 1990). These principles require that counsel for the plaintiff should carefully 


19 evaluate the defendant's contentions as to the deficiencies in the complaint and in many 


20 instances, the moving party should agree to any amendment that would cure a curable 


21 defect. 


22 In the unlikely event that motions under Fed. R. Civ. P. 12 challenging pleadings are 


23 filed after the Rule 16 Scheduling Conference, the moving party shall attach a copy of the 


24 challenged pleading to the Memorandum of Points and Authorities in support of the motion. 


2S The foregoing provisions apply as well to motions to dismiss a counterclaim, answer or 


26 affirmative defense, which a plaintiff might file. 


27 


28 
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1 (b) Length and Format of Motion Papers: Memoranda of Points 


z and Authorities In support of or In opposition to motions snail not exceed 25 pages. 


3 Replies snail not exceed 12 pages. Only in rare instances and for good cause shown will the 


4 Court grant an application to extend these page limitations. 


5 Typeface shall comply wltn Local Rule 11-3.1.1. NOTE: If Times Roman font ls 


6 used, the size must be no less titan 14; If Courier Is used, the s17.e must be no less than 


7 12. Footnotes shall be in typeface no more than one size smaJier than text size and shall be 


8 used sparingly. 


9 Filings which do not conform to the Local Rules and this Order will not be 


IO considered. 


11 (c) atatlons lo Case Law: Citations to case law must identify not only 


12 the case being cited, but the specific page being referenced. Certain kinds of authority are 


13 considered more useful - or authoritative - than others. If more than one authority is cited 


14 in support of a proposition, these supporting authorities are to be listed such that the more 


15 authoritative ones appear first. 


16 (d) Citations to Other Sources: Counsel are reminded that lhe basic 


17 purpose of a legal citation is to allow the reader to locate a cited source accurately and 


18 efficiently. Accordingly, statutory references should identify, with specificity, which 


19 sections and subsections are being referenced (e.g., Jurisdiction over this cause of action 


20 may appropriately be found in 47 U.S.C. § 33, which grants the district courts jurisdiction 


21 over all offenses of the Submarine Cable Act, whether the infraction occurred within the 


22 territorial waters of the United States or on board a vessel of the United States outside said 


23 waters). Statutory references which do not indicate specifically which section and 


24 subsection are being referred to (e.g., Plaintiffs allege conduct in violation of the Federal 


25 Electronic Communication Privacy Act, 18 U.S.C. § 2511, Ja.11lll,,) are to be avoided. 


26 Citations to treatises, manuals, and other materials should similarly include the volume and 


27 the section being referenced. 


28 
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1 7. Proposed Orders: Each party filing or opposing a motion or seeking the 


2 determination of any matter shall serve and lodge a Proposed Order selling forth the relief or 


3 action sought and a brief statement of the rationale for the decision with appropriate 


4 citations. The proposing party shall also submit a copy of the Proposed Order lo the Court's 


5 ECF e-mail address, in WordPerfect format (X3 or earlier versions) or Microsoft Word 


6 (Word 2003 or earlier versions). 


7 8. F,,x Parle Applications: Counsel are reminded g l!w:l!l applications are solely 


8 for extraordinary relief. See Mission Power Engineering Co. v. Continental Casualty Co., 


9 883 F. Supp. 488 (C.D. Cal. 1995). Applications which fail to conform with Local Rules 7-


10 19 and 7-19.1, Including a statement of opposing counsel's position, will not be 


11 considered. Any opposition must be filed not later than 24 hours after service. If counsel do 


12 not intend to oppose the g l!w:l!l application, counsel must inform the court clerk by 


13 telephone. The Court considers llJI. ~ applications on the papers and usually does not set 


14 these matters for hearing. Counsel shall deliver a courtesy copy of moving, opposition, or 


15 notice of non-opposition papers to the courtesy box outside the entrance to chambers on the 


16 Spring Street level of the U.S. Courlhouse, 312North Spring Street. The Courtroom Deputy 


17 Clerk will notify counsel of the Court's ruling or a hearing date and time, if the Court 


18 determines a hearing is necessary. 


19 9. Applkatlons or Stlpulatlons to Extend the Time to FIie any ReguJred 


20 Document or to Continue any Pretrial or Trial Date: No stipulations extending 


21 scheduling requirements or modifying applicable rules are effective until and unless the 


22 Court approves them. Both applications and stipulations must be filed in advance of the date 


23 due and set forth: 


24 (a) the existing due date or hearing date as well as the discovery cutoff 


25 date, the last date for hearing motions, the pre-trial conference date and the trial date; 


26 (b) specific, concrete reasons supporting good cause for granting the 


27 extension. In this regard, a statement that an extension "will promote settlement" is 


28 insufficient. The requesting party or parties must indicate the status of ongoing negotiations: 
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1 (i.&., have written proposals been exchanged? Is counsel in the process of reviewing a draft 


2 settlement agreement? Has a mediator been selected?); 


3 (c) whether there have been prior requests for extensions, and whether 


4 these were granted or denied by the Court. 


5 10. TROs and In functions; Parties seeking emergency or provisional relief shall 


6 comply with Fed. R. Civ. P. 65 and Local Rule 65. The Court will not rule on any 


7 application for such relief for at least 24 hours after the party subject to the requested order 


8 has been. served; such party may file opposing or responding papers in the interim. The 


9 parties shall lodge a courtesy copy, conformed to reflect that it has been filed, of all papers 


10 relating to TROs and injunctions. The courtesy copy shall be placed in the courtesy box 


11 outside the entrance to chambers. All such papers shall be flled "loose" - i.e., not inside 


12 envelopes. 


13 11. Cases Removed From State Court: All documents filed in state court. 


14 including documents appended to the complaint, answers and motions, must be refiled in 


15 this Court as a supplement to the Notice of Removal, if not already included. ~ 28 U.S.C. 


16 § 1447(a)(b). If the defendant has not yet responded, the answer or responsive pleading 


17 filed in this Court must comply with the Federal Rules of Civil Procedure and the 


18 Local Rules of the Central District. If a motion was pending in state court before the case 


19 was removed, it must be re-noticed in accordance with Local Rule 7. 


20 12. ERISA Cases; Absent an agreed upon statement of facts, the court will not 


21 hear motions for summary judgment, but will hear motions to determine the standard of 


22 review and the scope of the administrative record. See Kearney v. Standard Ins. Co., 175 


23 F.3d 1084 (9th Cir. 1999). There will be a court trial (usually confined to oral argument) on 


24 the administrative record. 


25 13. Status or F(ctltlousiy Named Defendants: This Court intends to adhere to 


26 the following procedures where a matter is removed to this Court on diversity grounds with 


27 fictitiously named defendants referred to in the complaint. ~ 28 U .S.C. §§ 1441 (a), 1447. 


28 (a) Plaintiff is normally expected to ascertain the identity of and serve 
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1 any fictitiously named defendants within 120 days of the removal of the action to 


2 this Court. 


3 (b) If plaintiff believes (by reason of the necessity for discovery or 


4 otherwise) that fictitiously named defendants cannot be fully identified within the 120-day 


5 period, an g ~ application requesting permission to ex.tend that period to effectuate 


6 service may be filed with this Court. Such application shall state the reasons therefor, and 


7 may be granted upon a showing of good cause. The g l!i!ml application shall be served 


8 upon all appearing parties, and shall state that appearing parties may comment within seven 


9 (7) days of the filing of the ,1;;x parte application. 


10 (c) If plaintiff desires to substitute a named defendant for one of the 


11 fictitiously named parties, plaintiff first shall seek to obtain consent from counsel for the 


12 previously-identified defendants (and counsel for the fictitiously named party, if that party 


13 has separate counsel). If consent is withheld or denied, plaintiff may apply~~ 


14 requesting such amendment, with notice to all appearing parties. Each party shall have 


15 seven days to respond. The g PD application and any response should comment not only 


16 on the substitution of the named party for a fictitiously named defendant, but on the question 


17 of whether the matter should thereafter be remanded to the Superior Court if diversity of 


18 citizenship is destroyed by the addition of the new substituted party. See 28 U.S.C. § 


19 1447(c)(d). 


20 14. Bankruptcy Appeals: Counsel shall comply with the Notice Regarding 


21 Appeal from Bankruptcy Court issued at the time the appeal is filed in the District Court. 


22 The matter is considered submitted upon the filing of the appellant's reply brief. No oral 


23 argument is held unless otherwise ordered by lhis Court. 


24 15. Communications with Chambers: Counsel shall not attempt to contact the 


25 Court or its chambers staff by telephone or by any other M J!i!ml means, although counsel 


26 may contact the Courtroom Deputy, at {213) 894-1795, with appropriate inquiries. To 


27 facilitate communication with the Courtroom Deputy, counsel should list their facsimile 


28 transmission numbers along with their telephone numbers on all papers. 
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1 16. Notice of this Order: Counsel for plaintiff shall immediately serve this Order 


2 on all parties, including any new parties to the action. If this case came to the Court by 


3 noticed removal, defendant shall serve this Order on all other parties. 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


IT IS SO ORDERED. 


Dated: September l. 2011 


Percy Anderson 
UNITED STATES DISTRICT JUDGE 


-9-


Exhibit-A 
Page 30







Case 2:ll-cv-07225-PA-JEM Document 1 Filed 08/31/11 Page 27 of 28 Page ID #:46 


ARNOLD E. REED ct ASSOCI ,l;, P.C. 
ARNOLD B. REBD 
32.255 NORlHWESTERN HWY, STB. 251 
FARMINGTON HILLS. MI 48334 


' . ' '. 
' ) 


..I 


UNITED STATl'.8 DISTRICT C01lRT 
CENTR,\L DISTRICI' OF CALIFORNL\ 


CASB?V11~ 07225 PA r~0 
- J• • • 


v. 


ALAN ELLIOIT AND AL'S IlECORDS AND TAPES 


SllMMONS 


TO: DEFBNDANT(S): ____________________ _ 
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Ciak, U.S. Dislric:t Court 
AUG 3 l 2011 


Dated: ________ _ 


{Ute 60"'9<r /flt. .left. ;mt Is tire _Unll#d-or a UnJ/ai Sl,ita- a,- Is an ojJlo,ror • i 'oyc ?,[IM Unltal Stt:t& A/1-ed 
60.,,, by Rak /1(aJ(3)). 


Exhibit-A 
Page 31







Case 2:11-cv-07225-PA-JEM Document 1 Filed 08/31/11 Page 28 of 28 Page ID #:47 


ARNOLD E. RllED & ASSOCI :S, P.C. 
· ARNOLD E. REED 


32255 NOll1HWBSTERN HWY, STE. 251 
FARMINGTONHllLS, MI 48334 I, 


·, LI 
I 


UNITEDSl'ADS DISTRICT COURT 
CEN'IRAL Dl.ffllICT Oil' CALD'ORNIA 


v. 
CV 11- 07225Vk(u~~ 


ALAN ElLIO'IT AND AL'S RECORDS AND TAPES 


SUMMONS 


TO: DEFENDANT(S): ______________________ _ 


A lavnuit bas been filed ll{!jlinat you. 


Witbio..zi_ dayS aftm- savice of this IIUlllll10IIS Oii you (not cooaling the day you received it}, you 
must serve on Ifie plaio1iff'an answer to the •l!Rdtcd D complaint a _____ amended complaint 
O c:ounrerclaim a Cl'OIS-daim or a molion uader Rule 12 of'lfle Federal Rules of'Civil Procedure. Tbe llllSWel' 


or mDlion must be served on the plaintiff's allomey, Amold E. Reed • whole eddrea is 
3225SNorthwesternHighway. ste. 2511 Farminpffilis.MI 48334 Jfyou fail todoso, 
judgment by defiaJlt will be entind against you for Ifie relief clfflt•nded in the oomplaint. You also must file 
your answer or modon with the court. 


AUG a I 2011 


Da!ed: _________ _ 


CV-OIA(l2AJ7) 


Exhibit-A 
Page 32












REED 152







REED 153







REED 154







REED 155












IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 


Civil Action No. 15-cv-01921-JLK 


ARETHA FRANKLIN, 


Plaintiff, 


v. 


ALLAN ELLIOTT, D/B/A AL’S RECORDS AND TAPES, 


Defendant. 


ORDER ON STIPULATED MOTION FOR INJUNCTION AND ADMINISTRATIVE 
CLOSURE OF CASE PURSUANT TO D.C.COLO.LCIVR 41.2 


On consideration of the Parties’ stipulated motion requesting that the Court enter an 


injunction and administratively close the case (Doc. 31), it is hereby Ordered as follows: 


WHEREAS Plaintiff Aretha Franklin has previously sought and obtained emergency 


relief from this Court against prior defendant National Film Preserve, Ltd a/k/a Telluride Film 


Festival to protect her claimed contractual, statutory, and common law rights to control her name 


and likeness and to prevent the unauthorized release or screening of film footage from a 1972 


gospel concert by Ms. Aretha Franklin; and 


WHEREAS the Parties have previously stipulated to a series of temporary orders limiting 


Mr. Alan Elliott’s right to show or screen the 1972 gospel concert footage absent written 


authorization by Ms. Franklin; and 
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WHEREAS the Parties are in dispute regarding their individual rights and obligations 


with reference to the footage of Ms. Franklin’s 1972 gospel concert, and a film entitled Amazing 


Grace made from that footage; and 


WHEREAS the Parties wish to avoid the cost and disruption of a hearing on Temporary 


Restraining Order or Preliminary Injunction; and  


WHEREAS the Parties desire to maintain the status quo pending discussions that may 


resolve this dispute;  


IT IS HEREBY ORDERED AS FOLLOWS: 


1. Absent further order of the Court or specific written authorization from Ms.


Aretha Franklin, Defendant Alan Elliott, his agents, employees and all working in concert with 


the Defendant, shall not publicly show, screen, project, display or otherwise release the film 


Amazing Grace, or the 1972 concert footage. 


2. Absent further order of the Court or specific written authorization from Ms.


Franklin, Defendant Alan Elliott his agents, employees and all working in concert with the 


Defendant, will not show, screen, project, display or otherwise release the film Amazing Grace, 


or the 1972 concert footage for any commercial purposes.  “Commercial purposes” includes any 


screenings (whether public or private) of the film for potential distributors or film executives 


with the intention to obtain a distribution or sales agreement for the Film. 


3. The Clerk of Court is ordered to administratively close this case pursuant to


D.C.COLO.LCivR 41.2.  On good cause shown, the Parties may reopen this case to allow Mr.


Elliott to file a response and litigate Ms. Franklin’s claims and Mr. Elliott’s defenses.  Good 
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cause shall include the circumstance where the pending good faith negotiations between the 


Parties cease to be productive.   


So ORDERED this 7th day of March, 2016. 


____________________________________ 
John L. Kane 
Senior U.S. District Court Judge 
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From: Wendy Jaffe on behalf of Wendy Jaffe <wjaffe@lionsgate.com>
To: "Tom McGuire"
Cc: Liesl Copland; Jason Constantine; Everett Hendler
Subject: Amazing Grace
Date: Wednesday, February 10, 2016 6:40:27 PM
Attachments: Fw amazing grace.msg


Amazing Grace -- Chain of Title and Clearance Issues.msg
Amazing Grace AA.04-05 (WJ).docx
Amazing Grace AA.05(WJ).docx
Amazing Grace Exhibit 1.04-05 (WJ).doc
Amazing Grace Exhibit 1.05 (WJ).doc
Amazing Grace Exhibit 2.04-05 (WJ).docx
Amazing Grace Exhibit 2.05 (WJ).docx
Amazing Grace Exhibit 3.06-07 (WJ).doc
Amazing Grace Exhibit 3.07 (WJ).doc
Amazing Grace Escrow Agreement Exhibit 4.01-02 (WJ).doc
Amazing Grace Escrow Agreement Exhibit 4.02 (WJ).doc
Amazing Grace Exhibit 4.01 Cover Page (WJ).doc
Amazing Grace Exhibit 5.02-03 (WJ).doc
Amazing Grace Exhibit 5.03 (WJ).doc
Amazing Grace Exhibit 6.02-03 (WJ).doc
Amazing Grace Exhibit 7.02-03 Cover Page (WJ).doc
Amazing Grace Exhibit 7.03 Cover Page (WJ).doc
Amazing Grace Exhibit 8.02-03 (WJ).doc
Amazing Grace Exhibit 8.03 (WJ).doc


Hi Tom – A revised draft of the Agreement based your comments of yesterday and Jon’s comments
of Monday is attached.  I remember you telling me you did not want Jon made aware of the specifics
of clearance issues or the status of resolving them so I have not copied him here.  I am sensitive to
that so please forward to Jon after deleting the discussion of any issues you do not wish Jon to see
and kindly provide any comments of your own to me when you can.


I have also attached our comments to the first draft of the escrow agreement which we were only
recently provided despite my having asked for a draft of an escrow/client trust account agreement
since the very first call with Aretha’s camp last September (and which I have made numerous
requests for since that time).   


Finally, I have attached an email Jason received from Liesl.  She seems to believe that I was the
reason Aretha did not sign the documents and I’m not sure why that is the case.  As you know this is
not correct.  An updated draft the settlement agreement was not provided until after an
appointment was made for her to sign the settlement even though I had not seen a draft of the
settlement since early December (I dispute the dates and drafts Jon has referenced to you and when
I look at the emails he references they confirm what I have been telling you).  We have consistently
maintained from the very beginning that approval of her settlement was a condition to our deal. 
This is why I asked in almost every email discussing drafts and on virtually every call where we were
negotiating the deal that I needed to see it.  Drafts were not provided.  I don’t understand why
blame should fall to me when I wasn’t given the documents until the very last minute (and then not
even the document I asked for).   When I finally received what was deemed the “final” draft, I turned
the draft promptly.  It is unfortunate that the drafts exchanged to my exclusion after the call we all
had early in December (which happened immediately after I finally got the draft) since all of the
changes we discussed at that time were agreed on that call yet none of them were incorporated into
what was presented to me as “final” but I didn’t control the draft of that document and since I
wasn’t copied I’m not sure how any delay in having Aretha sign that document was my fault. 
  Moreover, when we finally all did agree on the draft, I was told (several times) that she would be
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Fw: amazing grace


			From


			Jason Constantine


			To


			Wendy Jaffe


			Cc


			Eda Kowan


			Recipients


			wjaffe@lionsgate.com; ekowan@lionsgate.com





‎As discussed, see below.

  Original Message
From: Liesl Copland <LCopland@wmeentertainment.com>
Sent: Wednesday, February 10, 2016 12:17 PM
To: Jason Constantine
Subject: When can you chat?


I understand you spoke with Alan. The issues he highlighted and my perception of Wendy's understanding of things are the reason I called last week. Aretha went into her lawyers office over a week ago to sign a settlement agreement and assign her rights to LGE and the paperwork we needed from Wendy wasn't ready so Aretha walked. We get one more shot and the paperwork has since begun flowing from Wendy but I learned she is not really on staff there any longer (perhaps inaccurate?) and I have some concerns. This is all finalizing so I just need to make sure you are getting accurate information. Let's please speak today.

Sent from my iPhone
Liesl Copland | WME
LCopland@wmeentertainment.com
310.246.3383












"Amazing Grace" -- Chain of Title and Clearance Issues


			From


			Everett Hendler


			To


			Wendy Jaffe


			Recipients


			wjaffe@lionsgate.com





Hi Wendy, 





Pasted below and attached as a word doc as well. 





Best,





Everett





1. Chain of Title Issues





a. The provided quitclaim agreement between “Warner Bros. Pictures” and “Al’s Records and Tapes and Alan Elliot” (the basis for Alan’s interest) concerns only rights to the film elements and documents; it is silent as to any rights





b. As successor-in-interest to “Warner Bros.-Seven Arts, Inc.” and “Atlantic Recording Corporation” and thus the rights holder under Aretha’s recording contract, Warner Music Group needs to be part of the rights transfer to “Al’s Record and Tapes and Alan Elliot”





c. Per paragraph 8 of the quitclaim, Warner Bros. Pictures has a right of first negotiation/first refusal. We need confirmation from Warner Bros. that this has been satisfied. 





d. Paragraph 3 of the quitclaim (as amended) references a “first dollar gross participation” due to Warner Bros. Pictures. This clearly affects the economics of Lionsgate’s deal. 





e. Aretha’s personal services contract provides financial terms that need to be addressed as well





i. Aretha is owed 10% of 90% of "SRLP" for every print, digital copy or transaction, DVD, etc.





ii. Aretha is also owed pre-established mechanical royalties on each of the same





iii. Aretha’s agreement also requires that all sums accrued to her be paid in “annual installments of not more than $100,000,” which affects how we would pay out the MG





f. Confirmation from Warner Bros. Pictures that the film was delivered as per the amended quitclaim





g. Confirmation of the dates of the recording/filming





h. A proper transfer from “Al’s Records and Tapes and Alan Elliot” to “Amazing Grace Movie, LLC”





2. Music Licenses: We need to review all licenses for the music included in the film, but we are not in receipt of any agreements. Please provide ASAP. 





3. Sidney Pollack





a. Work for Hire: I note that you’re working with WB to properly confirm his contribution to the picture was a work-made-for-hire





b. Interest in the film: We will need confirmation directly from Pollack’s estate that he has no interest in the film and that he waives injunctive relief





c. DGA: The WB internal memos refer to necessary DGA contributions. We need confirmation as to whether the DGA is involved or not. 





4. Alexander Hamilton





a. Clearance: I note that you have yet to receive this clearance. Please ensure it includes the waiver of injunctive relief and provide to us ASAP. 





5. Choir





a. Clearances: The clearances provided do not have the necessary waiver of injunctive relief. As such, amendments or new releases are required. 





b. Payment: Each choir member is guaranteed payment of the SAG minimum union scale for two days of work upon release of the picture. We need confirmation that each member was paid and that the amount paid was correct. 





c. Confirmation: 





i. We also require confirmation that all members of the choir provided releases. Please provide a complete list of all members of the choir. 





ii. Additionally, can you please confirm the name of the choir featured in the picture? The acquisition agreement refers to the “California Gospel Choir” but I’ve also found some references to the “Southern California Community Choir”. 





6. Reverend James Cleveland 





a. Clearance: The clearance provided does not have the necessary waiver of injunctive relief and refers to a “Choir” but leaves that term undefined. An amendment or new release is required that prevents injunctive relief and confirms the name of the choir. 





b. Payment: James Cleveland is owed $1,500 within 5 days of release. We need confirmation of this payment as well. 





7. Mick Jagger Clearance: please provide ASAP





8. E&O: please provide ASAP





9. UCC Report: please provide ASAP





10. Copyright Report: please provide ASAP





Everett T. Hendler | LIONSGATE | Manager, Business & Legal Affairs | 2700 Colorado Avenue, Santa Monica, CA 90404 | p: 310-255-5124 | e: ehendler@lionsgate.com
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1. Chain of Title Issues



0. The provided quitclaim agreement between “Warner Bros. Pictures” and “Al’s Records and Tapes and Alan Elliot” (the basis for Alan’s interest) concerns only rights to the film elements and documents; it is silent as to any rights



0. As successor-in-interest to “Warner Bros.-Seven Arts, Inc.” and “Atlantic Recording Corporation” and thus the rights holder under Aretha’s recording contract, Warner Music Group needs to be part of the rights transfer to “Al’s Record and Tapes and Alan Elliot”



0. Per paragraph 8 of the quitclaim, Warner Bros. Pictures has a right of first negotiation/first refusal. We need confirmation from Warner Bros. that this has been satisfied. 



0. Paragraph 3 of the quitclaim (as amended) references a “first dollar gross participation” due to Warner Bros. Pictures. This clearly affects the economics of Lionsgate’s deal. 



0. Aretha’s personal services contract provides financial terms that need to be addressed as well



4. Aretha is owed 10% of 90% of "SRLP" for every print, digital copy or transaction, DVD, etc.



4. Aretha is also owed pre-established mechanical royalties on each of the same



4. Aretha’s agreement also requires that all sums accrued to her be paid in “annual installments of not more than $100,000,” which affects how we would pay out the MG



0. Confirmation from Warner Bros. Pictures that the film was delivered as per the amended quitclaim



0. Confirmation of the dates of the recording/filming



0. A proper transfer from “Al’s Records and Tapes and Alan Elliot” to “Amazing Grace Movie, LLC”







1. Music Licenses: We need to review all licenses for the music included in the film, but we are not in receipt of any agreements. Please provide ASAP. 







1. Sidney Pollack



2. Work for Hire: I note that you’re working with WB to properly confirm his contribution to the picture was a work-made-for-hire



2. Interest in the film: We will need confirmation directly from Pollack’s estate that he has no interest in the film and that he waives injunctive relief



2. DGA: The WB internal memos refer to necessary DGA contributions. We need confirmation as to whether the DGA is involved or not. 







1. Alexander Hamilton



3. Clearance: I note that you have yet to receive this clearance. Please ensure it includes the waiver of injunctive relief and provide to us ASAP. 







1. Choir



4. Clearances: The clearances provided do not have the necessary waiver of injunctive relief. As such, amendments or new releases are required.  



4. Payment: Each choir member is guaranteed payment of the SAG minimum union scale for two days of work upon release of the picture. We need confirmation that each member was paid and that the amount paid was correct. 



4. Confirmation: 



2. We also require confirmation that all members of the choir provided releases. Please provide a complete list of all members of the choir. 



2. Additionally, can you please confirm the name of the choir featured in the picture?  The acquisition agreement refers to the “California Gospel Choir” but I’ve also found some references to the “Southern California Community Choir”. 







1. Reverend James Cleveland 



5. Clearance: The clearance provided does not have the necessary waiver of injunctive relief and refers to a “Choir” but leaves that term undefined. An amendment or new release is required that prevents injunctive relief and confirms the name of the choir. 



5. Payment: James Cleveland is owed $1,500 within 5 days of release. We need confirmation of this payment as well. 







1. Mick Jagger Clearance: please provide ASAP







1. E&O: please provide ASAP







1. UCC Report: please provide ASAP
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1. Copyright Report: please provide ASAP
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“AMAZING GRACE”





	This acquisition agreement (this “Acquisition Agreement”, together with all Exhibits and Schedules attached hereto, being collectively referred to as the “Agreement”) is made and entered into as of  February 3, 2016, (the “Effective Date”), by and between Amazing Grace Movie, LLC (“Grantor”), located c/o William Morris Endeavor, 9601 Wilshire Blvd., 3rd Floor, Beverly Hills, CA 90210, and Summit Entertainment, LLC (“SUMMIT”), located at 2700 Colorado Avenue, Suite 200, Santa Monica, CA 90404, with respect to the grant to SUMMIT of all distribution rights in and to the Picture (as defined in Paragraph 1 below).





	In consideration of the covenants and conditions set forth herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:





[bookmark: OLE_LINK9][bookmark: OLE_LINK10]1.	PICTURE:  The “Picture” shall mean that certain concert documentary motion picture presently entitled “Amazing Grace” and any and all versions thereof (including, without limitation, Special Versions (including, without limitation, dubbed, translated, narrated and/or subtitled versions), filmed by Sydney Pollack (“Pollack”) and featuring Aretha Franklin (“Franklin”).





[bookmark: OLE_LINK62][bookmark: OLE_LINK3]2.	TERRITORY:  The “Territory” shall mean the Universe.  As used herein, the “Foreign Territory” shall mean the Universe, excluding the United States of America (the “U.S.”), Canada and the United Kingdom, and the territories, possessions, trusteeships and commonwealths of each of the foregoing.   





3.	RIGHTS:  





	3.1	Rights Granted to SUMMIT:  Grantor hereby sells, grants, sets over and assigns to SUMMIT all distribution rights of each and every kind, nature and character whatsoever in and to the Picture and all elements thereof (including, without limitation, all Theatrical Rights, Non-Theatrical Rights, Home Video Rights and Television Rights [as such rights are defined in Exhibit 1, which is attached hereto and incorporated herein by this reference]), exclusively, in the Territory and during the Term (as defined below), under copyright and otherwise (but expressly excluding the copyright in and to the Picture), including, without limitation, the exclusive right to reproduce, distribute, display, exhibit, promote, market, advertise, broadcast, sell, rent, give-away, sub-distribute and otherwise exploit the Picture in all media whether now known or hereafter devised, in any and all languages (provided SUMMIT shall not have the right to re-record any songs so as to dub the singing voice of Franklin [it being agreed that SUMMIT and its licensees shall have the right to dub Franklin’s voice when she is speaking (only)]) and versions, and through any and all means, methods, and manners of exhibition, distribution and exploitation, whether now known or existing or hereafter devised or invented (including, but not limited to, Internet Delivery Mechanisms) (collectively, the “Rights”).  The Rights expressly exclude all Ancillary Rights (except to the extent expressly set forth in Exhibit 1), including, without limitation, any and all Print Publication Rights (including, but not limited to, the right to publish a coffee table book) and Soundtrack Rights (including, but not limited to, the right to distribute any sound recordings from the Picture, whether as an album, as a “single” or otherwise), and Subsequent Production Rights (collectively, the “Reserved Rights”).  





[bookmark: OLE_LINK21][bookmark: OLE_LINK22]	3.2	Subsequent Productions:  It is acknowledged and agreed that SUMMIT has agreed to forego any rights of negotiation with respect to any and all forms of subsequent productions (defined below) of the Picture solely and exclusively as a result of the unique circumstances surrounding this Agreement, including, but not limited to, Franklin’s reservation of any and all rights to develop, produce and distribute any and all productions based on her life story and any concerts in which she may perform.  





4.	TERM:  The “Term” of this Agreement shall commence as of the Effective Date and shall terminate Twenty-Three (23) years from the earlier of (a) complete delivery (and SUMMIT’s acceptance) of the Picture to SUMMIT in accordance with the Delivery Schedule (attached hereto as Exhibit C and incorporated herein by this reference), and (b) SUMMIT's initial commercial release of the Picture in the U.S., plus an additional six (6) month non-exclusive sell-off period.  The Term shall be subject to extension for the duration of any force majeure events and/or disputes, claims or litigation which delay, prevent, impede or otherwise interfere with the commercial release of the Picture in the Territory.  Without limiting the foregoing, SUMMIT shall have a right of first negotiation (for a period of thirty (30) days commencing on Grantor’s receipt of SUMMIT’s written notice of its intent to commence such negotiations) and a right of first refusal (with respect to offers that are equal to or less than One Hundred Ten Percent (110%) of SUMMIT’s best financial offer) for a period of ten (10) Business Days commencing on SUMMIT’s receipt of Grantor’s written notice setting forth the material financial terms of any such offer Grantor is prepared to accept, with respect to any extensions of the Term hereof. 





5.	MINIMUM GUARANTEE; BONUSES: 





[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	5.1	Minimum Guarantee:  As an advance against Grantor's Participation (as defined in Paragraph 6 below), Grantor shall be entitled to receive a “Minimum Guarantee” in the amount of Two Million Three Hundred Thousand United States Dollars (U.S. $2,300,000.00).  





		5.1.1	Minimum Guarantee Payment Terms:  The Minimum Guarantee shall be paid in accordance with the following schedule:





			a.	Thirty Percent (30%) of One Hundred Percent (100%) of the Minimum Guarantee shall be paid within ten (10) Business Days of the later of (i) the full execution of this Agreement, including, but not limited to, (A) this Acquisition Agreement, (B), the Delivery Schedule (which is attached hereto and incorporated herein by this reference as Exhibit C), (C) that certain agreement dated as of February 3, 2016, by and between Ms. Aretha Franklin (“Franklin”) and SUMMIT (the “Franklin-SUMMIT Agreement”) concerning the Picture, a true and lawful copy of which is attached hereto and incorporated herein by this reference as Exhibit 2 (all of the terms of the Franklin-SUMMIT Agreement are hereby expressly acknowledged, agreed to and approved by Grantor, Alan Elliott, Al’s Records & Tapes and Crown [defined below]), (D) that certain irrevocable letter of direction (the “ILOD”) dated as of February 3, 2016, entered into by and among Grantor, Franklin, Crown Production, Inc., a Michigan corporation (“Crown”, and together with Franklin referred to collectively as the “Franklin Parties”) and SUMMIT concerning Grantor’s irrevocable assignment to Crown (for the benefit of Franklin) of certain payments which may become payable to Grantor hereunder (each, an “Assigned Payment”), a true and lawful copy of which is attached hereto and incorporated herein by this reference as Exhibit 3, and (E) the full execution of that certain escrow account agreement (the “Escrow Account Agreement”) dated as of [_],February 3, 2016, by and between SUMMIT, Crown and JPMorgan Chase Bank, N.A. (the “Escrow Agent”) concerning the Escrow Agent’s holding of those payments assigned by Grantor to Crown for the benefit of Franklin under the ILOD,  a true and lawful copy of such Escrow Account Agreement being attached hereto and incorporated herein by this reference as Exhibit 4 (all of the terms of the Escrow Account Agreement are hereby expressly acknowledged, agreed to and approved by Grantor and the Franklin Parties); (ii) SUMMIT’s receipt of an original, correctly completed tax form (W-9) for Crown, and (iii) complete delivery to SUMMIT and SUMMIT’s acceptance of the Chain of Title to the Picture, which, for the avoidance of doubt, must include all clearances reasonably required by SUMMIT to fully and unconditionally exploit all Rights in and to the Picture, in each and every part of the Territory, for no less than the Term, in accordance with the terms hereof, including, but not limited to, any and all clearances and releases pertaining to James Cleveland, Alexander Hamilton, the California Gospel Choir, Pollack and Aretha Franklin (including, but not limited to, the Settlement Agreement [as defined in Paragraph 10.7 below], which Settlement Agreement must contain all Required Terms of Settlement [as defined in Paragraph 10.7 below]), (iv) SUMMIT’s receipt of an original, correctly completed tax form (W-9 or W8-BEN, as applicable) for Grantor;	Comment by Wendy Jaffe: I believe this reference to AA is correct since here we are referring to a portion (i.e., this particular section) of the entire Agreement, which is mentioned above (highlighted for your convenience).





			b.	Sixty Percent (60%) of One Hundred Percent (100%) of the Minimum Guarantee shall be paid within ten (10) Business Days of complete delivery (and SUMMIT’s acceptance) of all Initial Delivery Materials (as that term is defined in the Delivery Schedule), but in no event earlier than (i) the date the payment set forth in Paragraph 5.1.1(a) above becomes due, and (ii) the M.P.A.A. having judged the Picture to receive a rating no more restrictive than “PG-13”, whichever is last to occur; and





			c.	Ten Percent (10%) of One Hundred Percent (100%) of the Minimum Guarantee shall be paid within ten (10) Business Days of complete delivery (and SUMMIT’s acceptance) of all Delivery Materials set forth in the Delivery Schedule and required thereby to constitute complete delivery of the Picture to SUMMIT, but in no event earlier than the date the payment set forth in Paragraph 5.1.1(a) above becomes due, and in any event subject to the following:  	Grantor acknowledges and agrees that payments made in advance of SUMMIT’s acceptance of Initial Delivery are so made at Grantor’s request and as an accommodation to Grantor and the Franklin Parties.  Grantor further acknowledges and agrees that in the event the Crown Payment (as defined in Paragraph 2(a) of the ILOD) is released to Crown pursuant to the terms of the Escrow Agreement, any and all interest earned on such payment shall be paid to Crown (the “Interest Payment”).  As an inducement to SUMMIT to (A) advance payment to the Escrow Agent pursuant to the terms of the ILOD and the Escrow Agreement (i.e., in advance of the date such payment is due under this Agreement) and (B) permit the Interest Payment to be made to Crown in lieu of SUMMIT, SUMMIT shall be entitled to deduct an amount equal to the Interest Payment from that installment of the Minimum Guarantee payable pursuant to Paragraph 5.1.1(c) above, and if the amount of such Minimum Guarantee payment is less than the amount of the Interest Payment (an “Interest Shortfall”), SUMMIT shall be entitled to deduct such Interest Shortfall from any and all other monies payable to Grantor hereunder and not assigned to Crown under the ILOD.   





	5.2		Box Office Bonuses:  As an advance against Grantor’s Participation (as defined in Paragraph 6 below), Grantor shall be entitled to receive the following box office bonuses (each, a “Box Office Bonus”) from the initial theatrical release of the Picture in the U.S., if earned:  At such time, if ever, as the USBO (defined below) from the initial commercial theatrical release of the Picture in the U.S. equals Six Million United States Dollars (U.S. $6,000,000.00), and for every Two Million United States Dollars (U.S $2,000,000.00) in USBO thereafter (i.e., commencing at a USBO of Eight Million United States Dollars (U.S. $8,000,000.00)), up to a maximum USBO of Sixteen Million United States Dollars (U.S. $16,000,000.00) ( after which no further Box Office Bonuses shall be paid), Grantor shall be entitled to receive a Box Office Bonus in the amount of One Hundred Thousand United States Dollars (U.S. $100,000.00). As used herein, “USBO” shall mean Eighty-Five Percent (85%) of the box office from the initial commercial theatrical release of the Picture in the U.S. and Canada as reported by Variety or, if Variety is no longer in publication at the time of such theatrical release, such other publication customarily used in the U.S. entertainment industry for the purpose of determining when box office bonuses are payable to talent.  Box Office Bonuses (if any) shall be paid within ten (10) Business Days of the Picture reaching the applicable USBO threshold.  All Box Office Bonuses shall be recoupable by SUMMIT from Grantor’s Participation with Interest.





	5.3.		Academy Award Bonuses:   As an advance against Grantor’s Participation, Grantor shall be entitled to receive the following “Academy Award Bonuses”: (i) A single bonus in the amount of Fifty Thousand United States Dollars (U.S. $50,000.00) if the Picture is nominated for the Academy Award for Best Picture and/or Best Documentary; and (ii) A single bonus in the amount of One Hundred Thousand United States Dollars (U.S. $100,000.00) if the Picture wins the Academy Award for Best Picture and/or Best Documentary.  Academy Award Bonuses (if due) shall be paid within ten (10) Business Days of the Picture receiving the applicable Academy Award nomination or win.  All Academy Award Bonuses shall be recoupable by SUMMIT from Grantor’s Participation with Interest.





	5.4.		Irrevocable Direction of Payment:  As an accommodation to Grantor, the parties have entered into the ILOD and it is expressly acknowledged and agreed that (i) any and all Assigned Payments shall be paid to Franklin as, when and in such amounts as required by the ILOD, and (ii) any and all Assigned Payments shall be a reduction to corresponding amounts owed to Grantor hereunder, on a dollar for dollar basis.  





[bookmark: OLE_LINK11][bookmark: OLE_LINK12]	5.5.		Official Closing:  Notwithstanding anything to the contrary set forth herein, no payments of any kind (including, but not limited to, Assigned Payments) shall be made by SUMMIT until such time, if ever, as the Official Closing occurs.  As used herein, “Official Closing” shall refer to a single, in-person meeting at which (i) at least one (1) legal representative of each of SUMMIT,  Grantor, Franklin, Crown, Alan Elliott (“Elliott”) and Al’s Records & Tapes (“Al’s Records”) is present (each, a “Legal Representative”), (ii) at least one (1)  authorized signatory of each of SUMMIT, Grantor, Franklin, Crown, Elliott and Al’s Records (each, an “Authorized Signatory”) is present (it being agreed that any Legal Representative may also be an Authorized Signatory), (iii) each Authorized Signatory has been granted the full right, power and authority to bind the person or entity it represents in such meeting, (iv) each Authorized Signatory executes this Agreement (including, but not limited to,  each and every Exhibit and Schedule hereto, if and to the full extent SUMMIT, Grantor, Franklin, Crown, Elliott and/or Al’s Records are a signatory thereto  (as applicable), it being agreed that the Escrow Agent’s original signature to the Escrow Agreement shall have been provided to SUMMIT on or before the Official Closing, (iv) SUMMIT deliversand (iv) SUMMIT delivers payment to Grantor (in the form of a check made out to [Please Provide]) in the amount of Four Hundred Thousand United States Dollars  (U.S. $400,000.00) pursuant to the terms hereof; provided that immediately following the Official Closing (i.e., immediately following and on the same day as such single, in-person meeting on the exact same day), SUMMIT shall transfer via wire payment to Crown (in the form of a check made out to the Escrow Agent on behalf of Crown) in the amount of One Million Fifty Thousand United States Dollars (U.S. $1,050,000.00) pursuant to the terms hereof  (the “Release Payment”), and (v) SUMMIT delivers payment to Grantor (in the form of a check made out to [Please Provide]) in the amount of Four Hundred Thousand United States Dollars  (U.S. $400,000.00) pursuant to the terms hereof.  ”).  The Official Closing shall take place at the offices of William Morris Endeavor (“WME”) located at 9601 Wilshire Boulevard, Beverly Hills, CA 90210 at 3:00 PM (Pacific Standard Time) on Friday, the 29th of January, 2016.





[bookmark: OLE_LINK4][bookmark: OLE_LINK5]6.	GRANTOR'S PARTICIPATION:  From One Hundred percent (100%) of the “Gross Receipts” (as  defined in Paragraph 6.2 below) received by  or credited to the account of SUMMIT on a non-refundable basis from the exploitation of the Picture by means of the Rights throughout the Territory, SUMMIT shall be entitled to deduct the following on a continuing basis and in the following order:  (a) SUMMIT's Distribution Fees (as set forth in Paragraph 7 below), and (b) SUMMIT’s actual, direct, out-of-pocket, arms-length Distribution Expenses (as defined in Paragraph 6.3 below) plus Interest (defined below), which Distribution Expenses shall be reasonable as determined by SUMMIT in the exercise of its good faith business judgment.  SUMMIT shall also be entitled to reserve or deduct, as appropriate, for actual or contingent obligations or liabilities to third parties incurred in connection with the Picture, including, without limitation, reserves for returns or defectives in connection with the video exploitation of the Picture (which reserves shall be liquidated within a reasonable time but in no event later [on a continuing basis] than Fifty Percent (50%) every Six (6) months from creation and Fifty Percent (50%) every twelve (12) months from creation).  All revenues remaining after the foregoing deductions shall be allocated Seventy Percent (70%) to Grantor (“Grantor’s Participation”) and Thirty Percent (30%) to SUMMIT.  SUMMIT shall be entitled to recoup One Hundred Percent (100%) of the Minimum Guarantee, the Box Office Bonuses and the Academy Award Bonuses, plus Interest on each of the foregoing, from Grantor’s Participation. SUMMIT shall be entitled to cross-collateralize all revenues from all media throughout the Territory for the purposes of recouping SUMMIT's Distribution Expenses (without Interest) and the Minimum Guarantee, the Box Office Bonuses and the Academy Award Bonuses (plus Interest on each of the foregoing).  





	6.1	Interest:  As used herein, the term “Interest” shall mean the prime rate of SUMMIT’s principal lender plus Two Percent (2%).





	6.2	Gross Receipts:  As used herein, “Gross Receipts” shall mean all monies actually received by or credited to the account of SUMMIT, and earned by SUMMIT, from the exploitation of the Rights in the Territory during the Term, including, but not limited to, One Hundred Percent (100%) of revenues received by or credited to the account of SUMMIT and earned by SUMMIT from the exploitation of the Home Video Rights.  For the purposes of this Paragraph, “SUMMIT” means Summit Entertainment, LLC and its wholly owned subsidiaries and wholly owned affiliates engaged in the business of distributing motion pictures in the U.S. and the United Kingdom, and the business of licensing motion pictures throughout the Territory, but shall not include any other persons, firms or corporations licensed by SUMMIT to distribute and/or exhibit motion pictures in any part of the world.  For the avoidance of doubt, SUMMIT shall further exclude: any person, firm or corporation distributing the Picture for purposes other than exhibition in theaters or by television stations; exhibitors or others who may actually exhibit, transmit, rent, license or sell the Picture to the public; radio or television broadcasters or programming services; cable or satellite systems or operators; Internet service providers; manufacturers, wholesalers or retailers of video discs, cassettes or similar devices; book or music publishers; sound recording producers or distributors; manufacturers, distributors, wholesalers, retailers or operators of any types of merchandise, goods, services or theme park or other attractions; whether or not any of the foregoing excluded parties are subdivisions, subsidiaries or affiliates of SUMMIT or the entities comprising SUMMIT.  For the avoidance of doubt, Gross Receipts expressly exclude all of the following:  (i) box office receipts, concession receipts, entrance or ride receipts or any other receipts of any theater or other exhibitor or any theme park or attraction and receipts of:  broadcasters and other transmitters, including, but not limited to, radio and Television, e.g. “free,” “pay,” “basic cable,” and “Pay-Per-View,” by any means or device, whether now known or hereafter devised including, but not limited to, over-the-air, cable, closed circuit, satellite, microwave, laser, and the like; book or music publishers; entities who make payments to music publishers; wholesale or retail distributors, licensors, or sellers of phonograph records, printed editions of music, or audio-visual cassettes, DVD’S, laser discs, video discs, or any similar devices hereafter devised; ISPs, websites, channels, or portals; record companies and merchandisers or any other similar user, whether or not any or all of such foregoing entities are owned, operated, or controlled in whole or in part by SUMMIT or any of its affiliates or sub-distributor, and (ii) amounts received by SUMMIT from its securitizations, revolving credit facilities, slate financing arrangements, and similar corporate transactions, sale leaseback or other tax oriented transactions specific to SUMMIT’s internal financing.





	6.3	Distribution Expenses:  As used herein, “Distribution Expenses” shall mean any and all of SUMMIT's distribution expenses in connection with the Picture, including, but not limited to, all costs, charges and expenses incurred, paid, payable or accrued in connection with the distribution, exhibition, advertising, exploitation and turning to account of the Picture, or in the exercise of any of SUMMIT’s rights in the Picture, of whatever kind or nature, or which are customarily treated as distribution expenses under customary accounting procedures in the motion picture industry.  The amount of Distribution Expenses incurred by SUMMIT in connection with the Picture shall be reasonable as determined by SUMMIT in its good faith business judgment.  If SUMMIT shall elect to itself provide any service or material that is otherwise deductible pursuant hereto in connection with the distribution, advertising and/or exploitation (as applicable) of the Picture, SUMMIT shall have the right to deduct hereunder SUMMIT’s arms-length costs and expenses (excluding overhead) in connection therewith. If SUMMIT has a good faith belief that additional Distribution Expenses will be incurred on or before the end of the next reporting period (as set forth in Paragraph 6.4 below), SUMMIT may, for a reasonable time, set up appropriate reserves therefor.





	6.4	Reporting Periods:  Following exploitation by SUMMIT of the rights to the Picture granted under this Acquisition Agreement, customary reporting shall be calculated on a quarterly basis for two (2) years, then semi-annually for three (3) years, then annually. Statements and payments shall be delivered within ninety (90) days of each reporting period. In the event that no payments are due Grantor hereunder for a period of two (2) consecutive years, then SUMMIT shall have no obligation to render any reporting hereunder until such time as payments are owed to Grantor hereunder. Notwithstanding the foregoing, Grantor shall be entitled to request (which request shall be made, if at all, in writing) and receive a single reporting statement in any accounting year in which SUMMIT is not otherwise required to deliver a reporting statement (each, a “Requested Reporting Statement”).  Each Requested Reporting Statement shall be delivered within ninety (90) days of the close of the quarter in which the written request for such Requested Reporting Statement is received by SUMMIT.  Grantor hereby agrees that pursuant to the Franklin-SUMMIT Agreement, Franklin shall have the right, but not the obligation, to request Requested Reporting Statements on Grantor’s behalf under the terms of this Paragraph and that such Requested Reporting Statements shall be in lieu of Grantor’s right to request such statements hereunder.  





	6.5	Audit Rights:  Grantor shall have the right to have a certified public accountant of its choice audit SUMMIT's books and records with respect to the Picture once per year (and only once with respect to any particular records and/or statements) at Grantor's sole cost and expense; such audit shall take place in SUMMIT's principal place of business during normal business hours and shall not unreasonably interfere with SUMMIT's course of business.  SUMMIT shall accommodate any such audit requests to the extent of its available resources and pursuant to its customary procedures.  All notices, statements and payments made pursuant to the Acquisition Agreement shall be deemed valid and binding on Grantor and shall not be subject to dispute or audit unless disputed in writing within twenty-four (24) months after first issued.  Grantor’s right to examine SUMMIT’s records is limited to the Picture, and Grantor shall not have any right to examine records relating to SUMMIT’s business generally or with respect to any other motion picture for purposes of comparison or otherwise.  Grantor hereby agrees that Franklin shall have the right, but not the obligation, to initiate an audit of SUMMIT on Grantor’s behalf under the terms of this Paragraph and that such audit(s) conduct by Franklin shall be in lieu of Grantor’s right to audit the applicable reporting period(s), statement(s), record(s) and payment(s). Without limiting the foregoing, Grantor shall notify Franklin in writing of any request to audit SUMMIT hereunder so as to provide Franklin the opportunity to participate in such audit in accordance with the terms of the Franklin-SUMMIT Agreement.





7.	DISTRIBUTION FEES:  SUMMIT's “Distribution Fee” shall equal the following percentages of Gross Receipts: (i) Twenty Five Percent (25%) of One Hundred Percent (100%) of all Gross Receipts from the exploitation of the Picture in the U.S., Canada and the United Kingdom and (ii) Twenty Percent (20%) of all Gross Receipts from the exploitation of the Picture in the Foreign Territory.  SUMMIT shall absorb within its Distribution Fee any and all fees paid by SUMMIT to Codeblack Entertainment (“Codeblack”), if any and solely to the extent applicable, if at all, in connection with the Picture.  





8.	DELIVERY:


  


	8.1	Delivery Date:  Grantor shall deliver, at Grantor’s sole cost and expense, all Initial Delivery Materials (as such term is set forth in the Delivery Schedule) to SUMMIT on or before that date which is thirty (30) calendar days immediately following the Official Closing (the “Initial Delivery Date”) and all Delivery Materials set forth in the Delivery Schedule that are required to constitute complete delivery on or before that date which is sixty (60) calendar days immediately following the Official Closing (the “Complete Delivery Date”).  The Initial Delivery Date and the Complete Delivery Date shall be individually and collectively referred to herein as the “Delivery Date”. The Picture shall be delivered to SUMMIT in a form capable of being judged to receive a rating by the M.P.A.A. that is no more restrictive than “PG-13” without any editing being required to achieve such rating.  Without limitation to those requirements set forth in the Delivery Schedule, all documents required to be delivered to SUMMIT pursuant to the Delivery Schedule shall be delivered in the English language.  





[bookmark: OLE_LINK18][bookmark: OLE_LINK19]	8.2	Review and Cure Periods:  If any of the Delivery Materials is incomplete or fails to meet SUMMIT’s technical requirements (it being acknowledged that the Picture was originally filmed in 1972 in 16mm but that all film and audit tracks have been completely remastered) SUMMIT shall notify Grantor in writing specifying the defects in the Delivery Materials (the “Defect Notice”).  Such Defect Notice shall be delivered within forty-five (45) days of SUMMIT’s receipt of all Initial Delivery Materials or all Delivery Materials that are required to constitute complete delivery (as applicable) pursuant to the Delivery Schedule.  Grantor shall have fifteen (15) days from its receipt of the Defect Notice in which to cure the defects set forth therein (the “Delivery Cure Period”).  If Grantor fails to cure the defects set forth in the Defect Notice prior to the expiration of the Delivery Cure Period, then, without limitation to SUMMIT’s other available rights and remedies, SUMMIT shall have the option in its sole discretion to (a) secure acceptable replacement materials and deduct the costs thereof from the Minimum Guarantee (other than those portions of the Minimum Guarantee assigned to Franklin pursuant to the ILOD), Grantor’s Participation, or any and all other monies otherwise payable to Grantor pursuant to this Agreement, or (b) determine that it is economically prohibitive or otherwise unfeasible to secure acceptable replacement materials and, as a result, terminate this Acquisition Agreement upon written notice to Grantor.  In the event that SUMMIT elects to terminate this Acquisition Agreement, SUMMIT shall be (i) relieved of its obligations hereunder, and (ii) Grantor shall reimburse SUMMIT for all Minimum Guarantee payments paid on or before the date of termination plus all of SUMMIT’s actual, direct, out-of-pocket, arms-length, costs theretofore incurred by SUMMIT under this Agreement, including, without limitation, any and all portions of the Minimum Guarantee paid on or before the date  of termination (to the extent any portion of such Minimum Guarantee payments are not refunded to SUMMIT pursuant to the Escrow Agreement)  (such costs and un-refunded Minimum Guarantee payments being collectively referred to herein as the “Termination Payment”), which costs Grantor shall have the right to verify within 60 days of SUMMIT’s receipt of Grantor’s written notice of its intent to confirm such costs, it being acknowledged that no such verification shall occur until after the Termination Payment is received by SUMMIT in full.





10.	DISTRIBUTION AND EXPLOITATION:  


	


	10.1	Release Commitment:  SUMMIT shall cause a traditional theatrical release of the Picture in the U.S. and shall enlist certain services of Codeblack to assist in such release.  Such theatrical release shall commence in the 2016 calendar year.  The Picture shall appear on no fewer than one hundred fifty (150) screens at some point in time during the course of such theatrical release.  Without exclusion to any other vendors and consultants SUMMIT may wish to engage, SUMMIT shall negotiate in good faith with Liquid Soul (“LS”) for the purposes of engaging LS to provide marketing and publicity services in connection with the initial theatrical release of the Picture in the U.S.. 





	10.2	Exploitation Decisions: SUMMIT shall meaningfully consult with Grantor with respect to SUMMIT’s key art/one sheets, trailers, and television promotional spots in connection with the initial theatrical release of the Picture in the U.S..  Except as expressly set forth in this Acquisition Agreement, SUMMIT shall have complete, exclusive and unqualified discretion and control as to the time, manner and terms of distribution, exhibition and exploitation of the Picture in any and all media throughout the Territory, separately or in connection with other motion pictures, in accordance with such policies, terms and conditions and through such parties as SUMMIT in its sole business judgment may determine proper or expedient and the decision of SUMMIT in all such matters shall be binding and conclusive upon Grantor.  Subject to Paragraph 10.1 above, SUMMIT may distribute the Picture or withhold or withdraw the Picture from distribution or limit or alter the Picture’s distribution at its sole discretion.  In this regard, Grantor acknowledges and agrees that except as expressly set forth in Paragraph 10.1 above, SUMMIT shall not have any obligation to ever distribute, market, advertise, promote and/or exploit the Picture in any manner or fashion, or to expend any monies to market, advertise and/or promote the Picture, or in connection with SUMMIT’s distribution and/or exploitation of the Picture.  


 


	10.3		10.3	Obligations to Time, Inc.; Essence Festival:  Obligations to Time, Inc.; Essence Festival:  Grantor represents and warrants to SUMMIT that Grantor has entered into an agreement (the “Time Agreement”) with Time, Inc. (“Time”) concerning the Picture, which Time Agreement requires all of the following (collectively, the “Time Conditions”): (i) that Time be accorded an on-screen  presentation credit on the Picture substantially in the form of [Please Provide] Let’s discuss – is there a more recent draft than the unsigned version previously sent? The version I saw does not make sense.]   (the “Time Credit”), which Grantor further represents and warrants shall not adversely impact the terms of SUMMIT’s Presentation Credit (and, if applicable, Codeblack’s presentation credit) pursuant to Paragraph 12 below, (ii) that Grantor  shall cause the Picture to appear at the 2016 Essence Festival in the U.S., it being acknowledged and agreed that as between SUMMIT and Grantor, Grantor shall be solely responsible for any costs and logistics in connection therewith, and (iii) that the first full trailer for the initial theatrical release of the Picture in the U.S. will premiere on the Time website for an exclusive twenty-four (24) hour period, with the decision of when to launch such trailer being determined by SUMMIT in its sole discretion.  A copy of the Time Agreement is attached hereto and incorporated herein by this reference as Exhibit 5.  	Comment by Wendy Jaffe: Is there an updated version?  We looked at the unexecuted draft we were provided previously and don’t understand it.  It looks like there may have been some inadvertent drafting errors and terms that have subsequently changed based on our negotiations. Can you please provide the most recent draft or final, signed version if executed?	Comment by Wendy Jaffe: Please provide.	Comment by Wendy Jaffe: Please see above. Let’s discuss.





	10.4	Statements Concerning Pollack:  SUMMIT hereby acknowledges and agrees that it shall not, in any marketing, advertising, promotional or publicity piece, make any statements that Pollack is the director of the Picture; provided that SUMMIT shall be entitled to make public statements in such materials which accurately depict Pollack’s involvement with the Picture, including, but not limited to, statements identifying Pollack as the person who filmed the concert and other footage comprising the Picture (including, without limitation, those talking points identified in Exhibit 6 (the “Pollack Talking Points”, which are pre-approved), which is attached hereto and incorporated herein by this reference.  	Comment by Wendy Jaffe: Let’s discuss.  The internal WB memo your team is using for COT purposes references the DGA as being applicable.





	10.5	Cutting and Access Rights:  SUMMIT shall have the right to: (a) make Special Versions of the Picture (e.g., closed captioned, dubbed and subtitled versions [provided SUMMIT shall not have the right to re-record any songs so as to dub the singing voice of Franklin (it being agreed that SUMMIT and its licensees shall have the right to dub Franklin’s voice when she is speaking [only])]); and (b) cut, edit, add to, delete from, subtract from, arrange, rearrange and revise the Picture for distribution thereof within the Territory, in any manner SUMMIT may determine in the exercise of its good faith business judgment. SUMMIT shall meaningfully consult with any editing of the Picture SUMMIT (as opposed to its licensees) intends to perform in connection with the initial release of the Picture in the U.S. in theaters.   Grantor represents and warrants that the title of the Picture is fully cleared for SUMMIT’s exploitation of all Rights granted to SUMMIT in and to the Picture throughout the Territory.  Subject to the foregoing, SUMMIT shall not change the title of the Picture in the U.S., Canada or the United Kingdom without Grantor’s prior, written approval (such approval not to be unreasonably withheld or untimely delayed and to be deemed given if not rejected within five (5) business days of Grantor’s receipt of SUMMIT’s written request for all approval.  If the title of the Picture is not fully cleared as set forth herein, then, without limitation to SUMMIT’s other rights and remedies, SUMMIT shall have the right to change the title of the Picture without any obligation to seek or obtain the approval of any party. In addition, SUMMIT and its licensees shall have the right to change the title of the Picture for exploitation of thereof in any and all parts of the Foreign Territory (without any obligation to seek approval), including, without limitation, the right to translate the title of the Picture into the local languages of the Territory. 





	10.6	Initial Press Release:  The initial press release announcing this Acquisition Agreement shall be prepared by SUMMIT and shall be subject to the prior, written approval of SUMMIT, Grantor and Franklin, it being acknowledged that time is of the essence when rendering such approvals.





	10.7	Settlement Agreement:  Grantor represents and warrants that Grantor, on its own behalf, and Grantor on behalf of Alan Elliott and Al’s Records & Tapes (individually and collectively, “Producer”) has entered into a settlement agreement with Franklin concerning all of Franklin’s claims with respect to the Picture and the licensing, distribution, exploitation, marketing, advertising, promotion and publicity thereof (the “Settlement Agreement”).  A true and lawful copy of the Settlement Agreement is attached hereto as Exhibit 7 and is incorporated herein by this reference.  Grantor represents and warrants to SUMMIT that the Settlement Agreement is fully effective, enforceable and irrevocable immediately upon the occurrence of (i) Grantor’s execution of the Settlement Agreement (both on its own behalf and as Producer), (ii) Grantor, Franklin and SUMMIT having executed this Acquisition Agreement and all Exhibits and Schedules hereto, and (iii) SUMMIT having delivered the Release Payment to the Escrow Agent for deposit in the Escrow Account in accordance with and subject to the terms of the Escrow Agreement, whichever of (i), (ii) and (iii) is last to occur, without any further action being required of Grantor (on its own behalf), Producer, Franklin, SUMMIT or otherwise.   Grantor further represents and warrants to SUMMIT that the Settlement Agreement contractually requires all of the following (collectively, the “Required Terms of Settlement”): (i) Franklin issue a public statement in support of the Picture and SUMMIT’s distribution thereof (a “Public Statement”), the contents of which shall be subject to SUMMIT’s prior, written approval (the Public Statement set forth in Exhibit 8 [which is attached hereto and incorporated herein by this reference] is pre-approved by all parties hereto), and (ii) Franklin is precluded from making any public statement concerning the Picture and/or SUMMIT’s distribution thereof, which may be reasonably construed as unfavorable. 


  


11.	RESIDUALS & THIRD PARTY PARTICIPATIONS: Grantor represents and warrants that SUMMIT shall not be required to pay any third party participations, deferments, bonuses, residuals (including, but not limited to, DGA residuals) or other additional or supplemental payments by reason of the distribution or other exploitation of the Picture in the Territory other than the obligation to pay the Assigned Payments to Franklin in accordance with the ILOD.


[bookmark: OLE_LINK17]   


12.	CREDITS:  Subject only to (a) Grantor's third party contractual restrictions (all of which must be customary according to industry standards), (b) Grantor’s credit and/or (c) any guild restrictions, in each case of which Grantor has informed SUMMIT in writing prior to the execution of this Agreement are applicable to the Picture, SUMMIT may, in its sole discretion, determine and arrange the placing and size of credits in SUMMIT’s marketing, advertising, promotional and publicity materials, including, but not limited to, credits above  the artwork title.  Unless otherwise approved by SUMMIT in writing (which approval may be granted or withheld in SUMMIT’s sole discretion), other than the Time Credit, SUMMIT shall be accorded the first and only “Presentation Credit” on and in connection with the Picture, in the Territory, which shall be the only presentation-type credit on the Picture (except as otherwise expressly set forth herein), which Presentation Credit shall read “Lionsgate presents”.  For the avoidance of doubt, SUMMIT shall have the right to add presentation credits for Codeblack in the U.S. and for its distributors in the Foreign Territory.   The Presentation Credit shall appear in the main titles wherever the main titles appear, above or below the title (which shall be determined in SUMMIT's sole discretion), and in the billing block portion of all paid ads wherever the billing block appears, above or below the title (as determined in SUMMIT’s sole discretion).  The Picture shall be delivered to SUMMIT with not more than one (1) animated logo appearing on screen (“Grantor’s Logo”).  Grantor’s Logo shall appear prior to the commencement of the main title sequence of the Picture, if at all, and shall not exceed three (3) seconds in duration.  SUMMIT shall have the right to add its animated logo on screen prior to the commencement of the Picture, as well as the logo(s) of any and all third parties with whom SUMMIT contracts in connection with the Picture, including, but not limited to, the animated logo of any P&A financiers, Codeblack and its distributors in the Foreign Territory.  Without limiting the foregoing, SUMMIT and any third party with whom SUMMIT contracts in connection with the Picture shall each have the right to place its animated, static and/or “bug” logo (as applicable) in the end crawl of the Picture, after the Picture and/or on any and all advertising, marketing, promotional, publicity, packaging and other materials in connection with the Picture in the Territory. It is of the essence of this Agreement that Grantor deliver written notice of all contractual credit, name and likeness obligations and restrictions and all contractual third party approval and consultation rights to SUMMIT on or before the Initial Delivery Date.  Without limiting the foregoing, in the event that any agreement in connection with the Picture contains a credit, name and/or likeness provision or approval or consultation rights which is unexecuted as of such Initial Delivery Date, then: (a) Grantor shall deliver the most recent draft of such agreement to SUMMIT and SUMMIT shall have the right to rely thereon; and (b) any and all contractual credit, name and likeness obligations and restrictions and approval and consultation rights negotiated after such Initial Delivery Date must be approved by SUMMIT in writing prior to Grantor entering into any agreement with respect thereto.  SUMMIT shall not remove any credit or copyright notice appearing on screen as the Picture is delivered to SUMMIT except as follows: (i) to comply with a court order or the order of an arbitrator or mediator, (ii) as required in settlement of a dispute, (iii) as required by law and/or (iv) to make such credits, logos and copyright notice consistent with the terms of this Agreement. No casual or inadvertent failure by SUMMIT or any third party to comply with any credit, name or likeness obligation or restriction, or to comply with any approval or consultation right, shall be deemed a breach of this Agreement, provided SUMMIT (or such third party) takes commercially reasonable steps to cure such failure on a prospective basis commencing on SUMMIT's (or such third party’s) receipt of written notice thereof.  	Comment by Wendy Jaffe: (1) Please provide an updated version of the Time Agreement so that the correct terms can be incorporated.  (2) With respect to Aretha’s credit, I believe WME was going to provide some suggestions given this is a doc and not a film in which she is making an acting appearance.  I am happy to incorporate that the Picture accord her any credit to which the three of us mutually agree (I am assuming it will be delivered with the jointly approved credit – please confirm) and that Summit will adhere to any related requirements in terms of materials we prepare.  





13.	HOLDBACKS: The Picture shall not be previewed or otherwise exhibited in the Territory without SUMMIT's prior, written approval.  The Picture shall not be exhibited at any film festival within the Territory without SUMMIT's prior written approval (the 2016 Essence Festival is pre-approved).  





14.  REPRESENTATIONS & WARRANTIES:





[bookmark: MARTIN]	14.1	Grantor’s Representations and Warranties:  Grantor represents, warrants and covenants as of the date hereof and also upon delivery of the Picture that: (i) Grantor is duly organized, validly existing and in good standing under the laws of its jurisdiction, (ii) Grantor has all requisite power and authority to own and operate its properties, to carry on its businesses as now conducted and proposed to be conducted, to enter into this Agreement and to carry out the transactions contemplated hereby,(iii) this Agreement has been duly authorized and when executed and delivered will be the legally valid and binding obligation of Grantor; (iv) Grantor is the sole and absolute owner of, and has the absolute right to grant or vest in SUMMIT, all rights, licenses and privileges granted to or vested in SUMMIT under this Agreement and that neither Grantor nor SUMMIT shall be required to obtain the approval of any third party in order to permit the exploitation of the Picture in any part of the Territory, (v) There are not, and will not be, outstanding at any time during the Term hereof any liens, claims, charges, encumbrances, restrictions, agreements, commitments or arrangements whatsoever with any person or entity, including, without limitation, any guild (e.g., WGA, DGA, and SAG) liens or residuals, or any obligation (past, present or future), or any breaches of any contract, license or agreement that in any way can or will interfere with, impair, abrogate, increase the expense and/or time necessary to, or adversely or otherwise affect SUMMIT’s enjoyment or use of any of the rights granted to SUMMIT under this Agreement, (vi) Neither the Picture, nor any part thereof, nor any materials contained therein or synchronized therewith, nor the title thereof, nor the exercise of any right, license or privilege granted to SUMMIT hereunder, violates or will violate, or infringes or will infringe, any trademark, trade name, service mark, patent, copyright (whether common law or statutory), or the literary, dramatic, musical, artistic, personal, private, civil, "droit moral" or property right or rights of privacy or any other right of any person or entity whatsoever, or unfairly competes with or slanders or libels (or constitutes a trade disparagement of) any person or entity whatsoever, (vii) The rights granted to SUMMIT under this Agreement have not been previously granted, licensed, sold, assigned, transferred, conveyed or exploited by any person or entity and Grantor shall not, or authorize another to, sell, assign, transfer, or convey to any person or entity any right, title or interest in and/or to the Picture or any part thereof or in and/or to the dramatic or literary material upon which the Picture is based, which is adverse to, or otherwise in derogation of, the rights granted to SUMMIT; (viii) The Picture is, or when delivered shall be, completely finished, fully edited and titled and fully synchronized with language, dialogue, sound and music, recorded with sound equipment pursuant to valid licenses, and in all respects ready and of a first-class technical quality adequate for general release in all respective media in the Territory; (ix) There are no credit, name or likeness obligations or restrictions or approval or consultation rights applicable to the Picture of which SUMMIT has not been made aware in writing on or before the Initial Delivery Date, (x) SUMMIT shall have the right, but not the obligation, to utilize the approved likeness of Franklin (a selection of pre-approved likenesses of Franklin as set further forth in the Delivery Schedule being a material obligation of Grantor and is a condition precedent to Initial Delivery being deemed complete) such  and name of Franklin in the artwork, on packaging, in trailers and in all other marketing, advertising, publicity and promotional materials for the Picture, (xi) As between SUMMIT and Grantor, all costs necessary for the successful delivery of the Picture to SUMMIT (including, but not limited to, the costs of producing and completing the Picture) have been fully paid or discharged, or shall be fully paid or discharged, by Grantor for the Picture; (xii) There is no litigation, arbitration, claim, demand, or investigation (each, an “Adverse Proceeding”) pending or threatened with respect to the Picture, or the literary, dramatic or musical material upon which the Picture is based or which is contained therein, or concerning the physical properties thereof, except solely (A) as any such Adverse Proceeding may be contemplated, pending and/or currently exist between Grantor, Producer and/or Franklin (in any combination) as of the Effective Date based on any and all claims Franklin may have with respect to the Picture and its proposed exploitation in any and all media, now known or hereafter devised, throughout the world, in perpetuity, including, but not limited to, the grant of Rights to SUMMIT hereunder for the Territory and Term (collectively, “Claims”), all of which Claims are covered by the scope of the Settlement Agreement, (B) as between SUMMIT on the one hand, and Producer (which, for the avoidance of doubt, includes Grantor both jointly with Elliott and Al’s Records and separately on its own behalf) and Franklin on the other hand, such Claims shall automatically and without further notice be deemed fully, finally and irrevocably discharged upon the later of (i) the full execution of this Agreement (which, for the avoidance of doubt, includes all Exhibits and Schedules hereto, including but not limited to, the Settlement Agreement), and (ii) SUMMIT’s delivery of the Release Payment to the Escrow Agent for deposit in the Escrow Account in accordance with and subject to the terms of the Escrow Agreement, it being acknowledged that all Closing Conditions, including, but not limited to, (i) and (ii) hereof ((i) and (ii) being individually and collectively referred to herein as the “Franklin Conditions”), shall occur simultaneously, (C) any and all further actions Franklin, Grantor and/or Producer may be reasonably required take under applicable law in order to release any and all such Claims and discharge any and all such Adverse Proceedings (wherever instituted) shall be taken (and completed) to SUMMIT’s reasonable satisfaction (not to be unreasonably withheld or untimely delayed) no later than thirty calendar days following the full and complete satisfaction of the Franklin Conditions, and (D) so long as the  Franklin Conditions have occurred, Franklin shall not be entitled to seek or obtain any form of equitable relief in connection with the licensing, distribution or exploitation of the Picture, or the marketing, advertising, promotion or publicity of the Picture, in any media, in any part of the World, at any time, or in connection with any of the rights or interests granted to SUMMIT pursuant to this Agreement; (xiii) Grantor has secured, or by the Initial Delivery Date shall have secured, and shall for the duration of this Agreement maintain, all clearances (including, without limitation, all music rights and music clearances) necessary for SUMMIT to use and enjoy all rights granted to SUMMIT in and to the Picture throughout the Territory for the duration of the Term and that no supplemental or additional use payments shall be required with respect to the exploitation of the Picture (or any portion or element thereof, including, without limitation, the music contained therein) and/or any use or exploitation of any item of marketing, advertising, promotion or publicity of the Picture which contains the music as embodied in the Picture (including both “in-context” and “out-of-context” uses thereof); (xiv) The copyright in the Picture and the literary, dramatic and musical material upon which it is based or which is contained in the Picture, shall be valid and subsisting during the Term throughout the Territory, and no part of any thereof is in the public domain; (xv) to the extent applicable by law, if at all, Grantor is in all respects in compliance with the requirements of the Child Protection and Obscenity Enforcement Act of 1988, as amended by the Child Protection Restoration and Penalties Enhancement Act of 1990, and all rules and regulations promulgated thereunder (collectively, the "CPOEA") and that the Picture is in all respects in compliance with the requirements of the CPOEA, and does not contain any material that would require Grantor to comply with the recordkeeping requirements of the CPOEA; (xvi) to the extent applicable by law, if at all, Grantor represents, warrants and agrees either to (a) satisfy the safe harbor certification requirements promulgated by 18 U.S.C. § 2257 (as it may be amended) (the “Act”) and provide SUMMIT with a copy of the certification timely filed with the Attorney General of the United States evidencing that Grantor is permitted to avail itself of the exemption set forth at 28 C.F.R. § 75.9 of the Act; or (b) abide by the record-keeping and other reporting and labeling obligations set forth in the Act and provide SUMMIT with copies of any and all records required to be kept thereunder, including, but not limited to, the following information for each person who appears in the Picture:  (I) all names ever used by each performer (including, but not limited to, maiden names, aliases, nicknames, stage names and professional names) and each performer’s address and (II) a legible photocopy of each performer’s government-issued identification card, such as a driver’s license or passport, which contains a date or birth and a recent and recognizable photograph of such performer; (xvii) Grantor is not the recipient of any equity or funding from the Canada Media Fund in respect of the Picture; and (xviii) Grantor (which for this purpose shall include, without limitation, its owners, employees, directors, officers, agents and others persons, firms and entities working for or on its behalf) represents and warrants that it has not and shall not, directly or indirectly, pay, offer, provide, promise or give, or authorize another to pay, offer, provide, promise or give, any form of consideration, including, but not limited to, money or any other thing of value, to any employee, officer, agent or official (or any person acting in an official capacity for or on behalf of such employee, officer, agent or official) of any government  department or agency, or any political party (or candidate for political office), state-owned or administered entity, public international organization, or any enterprise, company or partnership owned or controlled, in whole or in part, by any government or government official, for the purpose of influencing any action, omission or decision or for the purpose of obtaining, retaining or directing any such business or to otherwise obtain an improper advantage or in relation to or any matter covered by this Agreement.	Comment by Wendy Jaffe: This is my recollection of what we agreed: (i) this agreement is effective on our making payment to the Escrow Account (which is happening simultaneously with signature – though we will have to work out mechanics since now I won’t be handing Dykema a check at closing which they can then deposit; the wire will follow signature I am assuming, though it can be keyed up to be released the same day if our meeting is in the morning), not the payment being released to Aretha, (ii) if we don’t accept delivery and we don’t cure on behalf of the Grantor, we need to terminate the Agreement, at which point the money gets sent back to us with Interest, (iii) if we commercially release the movie  before delivery is accepted, that is considered an automatic authorization to the Escrow Agent to release payment to Aretha, (iv) payments made to Aretha cannot be taken back by SUMMIT – our only recouse is against the Grantor.  This solved our issue of not being able to even process payment without a valid and binding agreement in place and ensured that if the deal went forward OR if we commercially exploited the film and end up terminating later, Aretha still gets paid and we can’t get that money back from her (only against the Producer). 





	14.2		SUMMIT’s Representations & Warranties:  SUMMIT represents and warrants that: (i) SUMMIT is duly organized, validly existing and in good standing under the laws of its jurisdiction, (ii) SUMMIT has all requisite power and authority to own and operate its properties, to carry on its businesses as now conducted and proposed to be conducted, to enter into this Agreement and to carry out the transactions contemplated hereby, (iii) this Agreement has been duly authorized and when executed and delivered will be the legally valid and binding obligation of SUMMIT; and (iv) The execution, delivery and performance by SUMMIT and the consummation of the transactions contemplated by this Agreement do not and shall not violate any provision of law applicable to SUMMIT, or any order, judgment or decree of any court or other governmental agency binding on SUMMIT or any agreement to which SUMMIT is bound and which is material to SUMMIT and its operations.





15.	INDEMNITIEES:





	15.1	Grantor’s Indemnity:  Grantor shall indemnify, defend and hold harmless SUMMIT, its parent, subsidiaries, affiliates, assignees, licensees, sublicensees, distributors, sub-distributors and dealers, and the directors, officers, agents, attorneys, consultants and representatives of each of the foregoing (collectively, the “SUMMIT Indemnitees”) from and against any and all third party claims, costs, liabilities, obligations, judgments and/or damages (including reasonable attorneys’ fees), relating to or arising out of or incurred for the purpose of avoiding any suit, claim, proceeding or demand or the settlement thereof, which may be brought against any of the SUMMIT Indemnitees by reason of the actual or proposed production of the Picture, or the use or disposition of the rights granted herein, or in connection with the breach or alleged breach of any of the warranties, representations or obligations made by Grantor, unless resulting from a breach of this Agreement by SUMMIT or any claim for which SUMMIT must indemnify Grantor pursuant to Paragraph 15.2 below.  Upon written notice from SUMMIT of any such suit, claim, proceeding, demand or cause of action being advanced or commenced, Grantor shall adjust, settle or defend the same at Grantor’s sole cost, provided, however, that in no event shall Grantor settle any such suit, claim, proceeding, demand or cause of action in derogation of any of SUMMIT’s rights.  Notwithstanding the foregoing, SUMMIT shall have the right, but not the obligation, to adjust, settle or defend any or all such suits, claims, proceedings, demands or causes of action, without affecting Grantor’s indemnity; provided, that if Grantor makes bonding arrangements reasonably satisfactory to SUMMIT assuring SUMMIT of reimbursement for all payments and expenses in connection with such suits, claims, proceedings, demands and causes of action (including, without limitation, attorneys’ fees, whether or not litigation is commenced), SUMMIT shall not settle such suit, claim, proceeding, demand or cause of action without Grantor’s consent, which shall not be unreasonably withheld or untimely delayed.  The previous sentence shall not apply and SUMMIT’s right to settle any and all suits, claims, proceedings, demands and causes of action and Grantor’s indemnity obligation in connection therewith shall remain unlimited when SUMMIT deems advisable a settlement of such suits, claims, proceedings, demands and/or causes of action threatening or seeking an injunction against the production, distribution and/or exploitation of the Picture.  In any case, whether Grantor or SUMMIT adjusts, settles or defends such suits, claims, proceedings, demands and causes of action, within fifteen (15) days after demand therefor by SUMMIT (which demand shall include a reasonably detailed description of SUMMIT’s payments and expenses), Grantor shall reimburse SUMMIT fully for all such payments and expenses, including, but not limited to, attorneys’ fees in connection therewith.  If Grantor fails to so reimburse SUMMIT, without waiving its right otherwise to enforce such reimbursement, SUMMIT shall have the right to deduct such amount, or any part thereof, from any and all sums accruing to or for the account of Grantor under this Agreement or any other agreement.





	15.2	SUMMIT’s Indemnity:  SUMMIT shall indemnify, defend and hold harmless Grantor, its parent, subsidiaries, affiliates, assignees, and the directors, officers, agents, consultants and representatives of the foregoing (collectively, the “Grantor Indemnitees”), from all third party claims, costs, liabilities, obligations, judgments or damages (including reasonable attorneys' fees but excluding lost profits and consequential damages), arising out of or incurred for the purpose of avoiding any suit, claim, proceeding or demand or the settlement thereof, which may be brought against any of the Grantor Indemnitees by reason of SUMMIT’s intentional acts in connection with the distribution, advertising or promotion of the Picture in a manner inconsistent with this Agreement, or in connection with the breach or alleged breach of any of the warranties, representations or obligations made by SUMMIT, except to the extent that (a) such suits, claims, proceedings, demands or settlements are caused by, arise from or are in connection with Grantor’s bad faith, willful misconduct or a breach or alleged breach of any of the warranties, representations or obligations of Grantor under this Agreement, or (b) such claims arise from or relate to a claim for which SUMMIT is required to be indemnified by Grantor in accordance with Paragraph 15.1 above.





16.	SECURITY INTEREST:  Grantor shall and does hereby grant SUMMIT a first priority security interest in and to all of SUMMIT’s distribution rights (including without limitation all proceeds therefrom and the underlying rights and physical materials necessary for the exploitation thereof) in the Picture to secure: (a) SUMMIT’s Rights hereunder; (b) SUMMIT’s rights to retain and/or recoup all payments or amounts to which SUMMIT is entitled hereunder; and (c) the prompt performance in full of all of Grantor’s obligations, agreements, representations, warranties and covenants under this Agreement (collectively, the “Secured Obligations”).  In connection with the Picture, Grantor shall execute all further documents SUMMIT may request or as may be reasonably required to perfect, protect, evidence, renew and/or continue the security interest hereby granted hereunder and/or to effectuate any of the purposes and intents of this paragraph, including without limitation, the execution and filing of appropriate security agreements, UCC financing statements and copyright mortgages and assignments, each in form and substance satisfactory to SUMMIT.  Grantor’s execution and delivery to SUMMIT of the foregoing is of the essence of this Agreement.  If Grantor fails to execute and deliver any such document promptly upon request, Grantor hereby appoints SUMMIT its irrevocable attorney-in-fact to execute and deliver any such document for and on behalf of Grantor, and Grantor agrees that such appointment constitutes a power coupled with an interest and is irrevocable.  To enforce its rights hereunder, SUMMIT shall have all rights and remedies as a secured creditor available to it at law and in equity.  Without limiting any of SUMMIT’s rights or interests hereunder, SUMMIT and Grantor agree to enter into interparty/non-disturbance agreement(s) with production lender(s), P&A lenders, completion guarantor(s) or third party financiers (and Grantor shall cause any such third party(ies) to enter into such agreements at SUMMIT’s request), on terms reasonably acceptable to SUMMIT, upon the request by such party (or SUMMIT); however, the execution of any such agreement shall not be a condition precedent to the effectiveness of this Agreement.





17.	ASSIGNMENT:  Grantor shall not be permitted to assign this Agreement or any of its rights, interests or obligations hereunder, either voluntarily or by operation of law, in whole or in part, without the prior written consent of SUMMIT.  Notwithstanding the foregoing, with the express exclusion of the Assigned Payments, Grantor shall have the right, on a single occasion, to sell, transfer or hypothecate (all herein called "assign") all of Grantor's right to receive all monies payable to Grantor hereunder (which, for clarity, expressly excludes any and all Assigned Payments (as that term is defined in the ILOD), which cannot be assigned without the express, prior written approval of Franklin pursuant to the terms of the ILOD); provided that any such assignment shall not occur until after the initial commercial release of the Picture in the U.S..  Any such assignment shall be subject to all pertinent laws and governmental regulations and to the rights of SUMMIT hereunder.  In the event of any such assignment by Grantor, SUMMIT’s standard ILOD  shall be executed by Grantor and by the transferee and delivered to SUMMIT.  SUMMIT may grant, assign, sublicense, hypothecate or pledge the Agreement or any of its rights, interests or obligations therein to any third party and the Agreement shall be binding upon and shall inure to the benefit of SUMMIT, its successors and assigns. The Rights shall also include the unrestricted right to assign, license or sublicense to any entity, on either an exclusive or non-exclusive basis, and otherwise exploit (both itself and through affiliates and third parties) the Rights by such manner and means and on such terms and conditions as SUMMIT deems appropriate, including, without limitation, the right to assign, license or sub-license (both itself and through affiliates and third parties) any exhibition, performance, broadcasting, distribution and/or exploitation rights to exhibitors, broadcasters, sub-distributors, consumers, end-users and other persons and the right to grant to any other entity the right to further license or assign the rights granted to them.  The parties acknowledge and agree that all such third parties shall have the right to assume such rights.  This paragraph is intended by the parties hereto to be a specific consent to any and all such assignments, licenses and sub-licenses (and further assignments, licenses and sub-licenses by such assignees, licensees and sub-licensees) and to overcome any restrictions on assignment, licensing and sub-licensing arising under the case Gardner v. Nike (279 F.3d 774 (9th Cir. 2002)) or under similar laws, precedent or otherwise.  Grantor hereby acknowledges and agrees that SUMMIT’s Rights under this Agreement shall be absolute and irrevocable during the Term, as the same may be extended or renewed.





18.	DEFAULT:





	18.1	Grantor’s Default:  The occurrence of any of the following shall constitute a “Grantor’s Default”: (a) A breach by Grantor of the performance of any material term, condition or covenant under this Agreement, including, but not limited to, any representation or warranty, and the failure to cure such breach within fifteen (15) Business Days after written notice thereof; (b) If at any time during the Term hereof Grantor shall (i) be adjudicated bankrupt or petition for or consent to any relief under any bankruptcy, reorganization, receivership, liquidation, compromise or arrangement or moratorium statutes, (ii) make an assignment for the benefit of its creditors, (iii) petition for or be subjected to the appointment of a receiver, liquidator, trustee or custodian for all or a substantial part of its assets which is not discharged within sixty (60) days from the date of appointment thereof, or (iv) admit in writing its inability to pay its debts generally when due; or (c) If the Picture or any portion thereof is attached or levied upon and such attachment or levy is not released within thirty (30) days after such attachment or levy.  In the event of a Grantor’s Default, SUMMIT may, without limiting or waiving any other rights or remedies that may be available to SUMMIT, terminate this Agreement in its entirety and be relieved of all obligations hereunder, including, without limitation, the obligation (if any) to loan or advance or cause to be loaned or advanced any further monies for the Picture, including, without limitation, any obligation to fund the Minimum Guarantee.  Without limiting the foregoing, upon such termination, Grantor shall repay the aggregate of any sums advanced or expended by SUMMIT (and not recouped in connection with the Picture), with accrued Interest thereon, including, but not limited to, any and all Minimum Guarantee payments (including, but not limited to, any and all Assigned Payments paid to Franklin, for which Grantor must reimburse SUMMIT, it being agreed that SUMMIT shall have no obligation to seek reimbursement of such payments from Franklin, nor shall SUMMIT or Grantor have any right to seek reimbursement of such payments from Franklin except (where SUMMIT is concerned only) as otherwise permitted by and/or set forth in the Escrow Agreement).





[bookmark: OLE_LINK26][bookmark: OLE_LINK27]	18.2	Default by SUMMIT:  SUMMIT shall have fifteen (15) Business Days from its receipt of Grantor’s written notice that SUMMIT has breached any material term, condition or covenant under this Agreement, including, but not limited to, any representation or warranty, in which to cure the default set forth in such notice. The sole remedy available to Grantor for any breach or alleged breach of this Agreement by SUMMIT shall be the recovery of actual, compensatory damages, if any, and the Rights herein granted by Grantor shall not terminate by reason of such breach.  Such remedy shall only be available if SUMMIT has failed to cure the default specified in such written notice within said fifteen (15) Business Day period.  For the avoidance of doubt, in no event may Grantor terminate this Agreement, obtain punitive, special or consequential damages, or obtain injunctive or any other form of equitable relief with respect to any breach of this Agreement by SUMMIT.  Notwithstanding the foregoing, in the event SUMMIT fails to pay any portion of the Minimum Guarantee when due(including but not limited to, any portions of the Minimum Guarantee which constitute Assigned Payments), SUMMIT shall have fifteen (15) Business Days in which to cure said default, commencing upon SUMMIT’s receipt of Grantor’s written notice thereof (the “Cure Period”).  If SUMMIT does not cure such failure within said Cure Period, Grantor shall have the right to terminate this Agreement.  In the event of a good faith disagreement as to whether such unpaid portions of the Minimum Guarantee are due, the matter must be submitted first to Mediation (as defined in and pursuant to the terms of Paragraph 21 below) and, if such Mediation does not fully resolve the dispute to the full satisfaction of both parties (which satisfaction shall be acknowledged, if at all, by each such party delivering written notice [each, a “Mediation Approval Notice”] of its full and unconditional approval of the outcome of the Judgment (as defined in Paragraph 21 below) to the applicable Mediation, then to binding Arbitration (as defined in and pursuant to the terms of Paragraph 21 below), provided that the parties shall use the expedited Mediation Rules (as defined in Paragraph 21) or Arbitration Rules (as defined in Paragraph 21), as applicable, in lieu of the Mediation Rules or Arbitration Rules (as applicable) otherwise applicable under such provisions, and such Mediation proceeding (if Mediation Approval Notices are timely delivered by both parties) or Arbitration proceeding (if applicable), must find SUMMIT in breach of this Agreement, prior to the commencement of the Cure Period and any termination of this Agreement. Mediation Approval Notices shall be delivered by each party to the applicable Dispute Resolution Expert, if at all, no later than ten (10) Business Days following the Dispute Resolution Expert’s delivery of the applicable Judgment to the parties.  For clarity, failure to timely deliver a Mediation Approval Notice shall serve as constructive notice that the applicable party shall deliver a Demand (as defined in Paragraph 21 below) to commence Arbitration proceedings within the next ten (10) Business Days.





[bookmark: OLE_LINK13][bookmark: OLE_LINK14]19.	BANKRUPTCY:  In the event of Grantor’s bankruptcy, the parties acknowledge and agree that the licensed rights hereunder are fundamentally in the nature of “intellectual property” as defined in the Bankruptcy Code, that SUMMIT’s continued enjoyment of all granted Rights is fundamental to the basic grant hereunder, and therefore all Rights granted to SUMMIT shall be deemed intellectual property subject to SUMMIT’s election under Section 365(n)(1)(B) of the Bankruptcy Code.  The parties hereby acknowledge that for all purposes, including but not limited to, any interpretation related to bankruptcy law (inclusive of issues related to Bankruptcy Code Section 365n), SUMMIT’s right to recoup the Minimum Guarantee, its Distribution Expenses and any and all other amounts allowed under this Agreement refers to the equitable doctrine of recoupment and does not constitute a legal or equitable “right of setoff” under any applicable state or federal law.





20.	NO THIRD PARTY BENEFICIARIES:  Nothing contained in this Agreement shall be construed so as to create any third party beneficiary hereunder.  Nothing in or pursuant to this Agreement shall entitle any third party (including, but not limited to, Franklin) to any remedies against SUMMIT, at law, in equity, or otherwise, including, without limitation, any audit rights or the right to seek or obtain injunctive relief against SUMMIT's distribution of the Picture.  Nothing set forth in this Paragraph is intended to limit any of the rights or remedies conferred upon Franklin pursuant to the Franklin-SUMMIT Agreement or otherwise arising out of such Franklin-SUMMIT Agreement.





21.	NO EQUITABLE RELIEF:  Notwithstanding any other provision of this Agreement, Grantor’s sole remedy for any breach by SUMMIT of any of its obligations under this Agreement shall be an action at law for actual, compensatory (but not consequential, special or punitive) damages pursuant to Paragraph 18, and Grantor acknowledges that such damages are fully adequate to compensate Grantor in the case of any breach by SUMMIT hereunder.  In no event shall Grantor seek or be entitled to obtain specific performance, rescission, injunctive relief or any other form of equitable relief.





22.	GOVERNING LAW:  The parties agree this Agreement is to be construed in accordance with the laws of the State of California and hereby waive any argument that conflicts-of-laws principles are, or would be, applicable to any dispute relating to this Agreement, whether the dispute arises out of contract or tort.





23.	DISPUTE RESOLUTION:  Except as expressly set forth herein, the parties hereto agree that they shall first attempt to resolve any and all disputes or controversies of any nature arising at any time under this Agreement (whether or not relating to the Picture) or otherwise in connection with the Picture (each, a “Dispute”) by non-binding mediation (unless the parties otherwise agree to make the outcome of such mediation binding) in accordance with the procedures set forth in this Paragraph (each, a “Mediation”)  through the JAMS Mediation Procedures (the “Mediation Rules”) and if such Mediation does not fully resolve the Dispute to the satisfaction of both parties, then by binding arbitration in accordance with the procedures set forth in this Paragraph (each, an “Arbitration”), which shall constitute the sole dispute resolution mechanisms hereunder. The Arbitration shall be initiated and conducted according to the JAMS Comprehensive Arbitration Rules and Procedures (“Arbitration Rules”).  The Mediation and, if applicable, Arbitration, shall each be conducted in Los Angeles County.





	23.1	The party seeking Mediation or, if applicable, Arbitration (“Demanding Party”) shall deliver a written notice of demand to resolve the Dispute (the “Demand”) to the other party (“Non-Demanding Party”) and shall advise the JAMS that the parties have agreed to the procedure set forth below for the selection of the Dispute Resolution Expert (defined below).  In no event shall the Demand be made after the date when institution of legal or equitable proceedings based on such claim, dispute or other matter in question be barred by the applicable statute of limitations.  The Demand shall include a short and plain statement of the Dispute, the amount of money being sought, and the name of the person the Demanding Party proposes to act as Dispute Resolution Expert to preside over the Mediation or Arbitration, as applicable.  Within ten (10) Business Days after receipt of the Demand, the Non-Demanding Party shall deliver a written response to the Demanding Party.  Such response shall include a short and plain statement of the Non-Demanding Party’s defenses to the Dispute, any claims the Non-Demanding Party wishes to make that are related to the Dispute identified in the Demand, and shall also state whether the Non-Demanding Party agrees to the proposed Dispute Resolution Expert, or, if not, the name of the person the Non-Demanding Party proposes to act as such Dispute Resolution Expert.  In each case, the Dispute Resolution Expert shall be a former judge or justice of a state or federal court in California, or an active member of the State Bar of California, with no less than ten (10) years of experience in the entertainment industry and no less than twenty (20) years of experience handling complex business transactions or litigation (an “Dispute Resolution Expert”). If the parties do not both timely deliver Mediation Approval Notices to the Dispute Resolution Expert for the applicable Mediation, a different Dispute Resolution Expert shall be selected for the subsequent, corresponding Arbitration.





	23.2	If the parties cannot agree upon a single Dispute Resolution Expert for the applicable Mediation or Arbitration, the following shall apply:  





		a.	Within five (5) business days after the earlier of (i) the service of the Non-Demanding Party’s pleading, and (ii) the last day for service of the Non-Demanding Party’s pleading, each party (who must be represented by counsel or appear in pro per) shall transmit to the JAMS a list of four (4) persons on the JAMS mediation panel or JAMS arbitral panel (as applicable) qualified to serve as the applicable Dispute Resolution Expert.  If any single name appears on the list of both parties for the applicable dispute resolution mechanism, then the JAMS shall select one of the mutually selected names at random and that person shall be appointed as the applicable Dispute Resolution Expert.





		b.	If no name appears on the list of both parties, then the lists shall be exchanged and each party may strike one (1) name from the list of the other party, and the parties shall, within three (3) Business Days thereafter, submit to the JAMS their ranking of all remaining nominees in descending order of preference with sequential points assigned to each name (assigning “1” to the lowest choice).  The person with the highest total number of points shall be appointed as the applicable Dispute Resolution Expert.  In the event of a tie, one (1) of the names with the highest total number of points shall be selected by the JAMS and that person shall be appointed as the Dispute Resolution Expert.





		c.	If the person selected as the applicable Dispute Resolution Expert declines to serve or becomes unwilling or unable to serve after selection or appointment, then the nominee with the next highest total number of points (or, if there had been a tie, another nominee with an equal total number of points) shall be appointed as the applicable Dispute Resolution Expert.





		d.	If any party to a Dispute materially fails to fully and timely participate in the foregoing selection process, then the JAMS shall appoint a Dispute Resolution Expert from the participating party’s list of qualifying, acceptable Dispute Resolution Experts.





	23.3	The provisions of California Code of Civil Procedure Section 1283.05 shall apply to any Mediation or Arbitration arising under this Agreement subject to the following:





			a.	The fifteen (15) day periods set forth in subsections (a)(2)(A) and (B) of section 1282.2 shall be deemed to be periods of fifteen (15) Business Days.  





			b.	The only discovery methods to be utilized shall be production of documents and depositions unless the applicable Dispute Resolution Expert finds that another method of discovery (e.g., interrogatories) is the most reasonable and cost efficient method of obtaining the information sought.





			c.	All discovery requests shall be first submitted to the applicable Dispute Resolution Expert who must authorize the propounding of each request and deposition notice in advance.  For document requests and other written discovery methods, the applicable Dispute Resolution Expert shall authorize the request only after finding that (i) the request is not intended solely to delay the proceedings or harass the other party, (ii) the material sought is relevant to the issues in the Dispute, and (iii) the nature and scope of such discovery is reasonable under the circumstances.  For deposition notices, the applicable Dispute Resolution Expert shall authorize the deposition only after finding that the proposed deponent is likely to have personal knowledge of facts relevant to the issues in the Dispute.





			d.	Only documents relating to the Picture that is the subject of this Agreement (and specifically excluding documents pertaining to SUMMIT’s business generally) may be sought unless Grantor demonstrates, and the applicable Dispute Resolution Expert finds, a compelling need for their production.





			e.	Each deposition shall be limited to seven (7) hours of actual question and answer time unless the party desiring additional time demonstrates, and the applicable Dispute Resolution Expert finds, that the deposition has been expeditiously conducted and there is a compelling need for additional time.





	23.4	There shall be a court reporter record made of the applicable Arbitration hearing (but not Mediation proceeding) and said record shall be the official transcript of such proceedings.  





	23.5	The applicable Dispute Resolution Expert shall issue a written opinion specifying the legal and factual basis for the award and the types of damages awarded (a “Judgment”).  





	23.6	In no event shall any Dispute Resolution Expert have the power to enter temporary restraining orders, preliminary or permanent injunctions affecting SUMMIT’s distribution or exploitation of the Picture or any marketing, advertising, promotional or publicity materials in connection therewith.  The parties further agree that in any arbitration or other action regarding or related to this Agreement, the damages that may be awarded to Grantor shall be limited to any actual damages suffered and the power of the Dispute Resolution Expert to award damages shall be limited thereto.  Without limiting the foregoing, IN NO EVENT SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO AWARD GRANTOR ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, OR PUNITIVE DAMAGES, NOR SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO CONFER ANY AWARD TO GRANTOR BASED ON ANY CLAIM FOR LOSS OF PROFITS, LOST BUSINESS, OR LOST BUSINESS OPPORTUNITIES.





	23.7	All aspects of the Mediation and, if applicable, Arbitration proceedings, including, but not limited to, all testimony, documents and the Judgment shall remain strictly confidential at all times.  Only the parties, their counsel, the Dispute Resolution Expert, witnesses and a court reporter may attend the Mediation and, if applicable, Arbitration, hearings.





		a.	To maintain the confidentiality of the proceedings, the parties agree not to file a petition or motion seeking to confirm the Judgment until (i) sixty (60) days after the applicable Dispute Resolution Expert’s timely receipt of the applicable Mediation Approval Notices (and confirmation of such receipt being made to both parties), or (ii) if both parties do not timely issue a Mediation Approval Notice, sixty (60) days after the applicable  Dispute Resolution Expert’s issuance of the applicable Judgment (collectively, the “Holding Period”). If all monetary and other relief required by the applicable Judgment is fully satisfied within such Holding Period, then no petition or motion to confirm such Judgment shall be brought. Any permitted petition or motion to confirm a Judgment shall be brought solely in a court of competent jurisdiction in Los Angeles County.  If either party refuses to perform any or all of its obligations under the Judgment on or before the expiration of the Holding Period, the other party may seek to enforce such Judgment in any court of competent jurisdiction in Los Angeles County.





		b.	All documents filed in court relating to any Mediation or Arbitration proceeding shall be filed under seal utilizing the procedures set forth in California Rule of Court, Rules 2.550-2551, or other subsequently enacted statues or rules concerning filings under seal.





		c.	Any breach of the confidentiality of the proceedings by any party may be grounds for sanctions by the Dispute Resolution Expert or the court.





	23.8	Once (i) Mediation Approval Notices are timely delivered by both parties following receipt of a Judgment for a Mediation, or (ii) the Judgment is issued in connection with any subsequent Arbitration corresponding to a Mediation where one (1) or both parties did not timely issue a Mediation Approval Notice, the applicable Judgment shall be binding upon the parties and shall constitute a full and final adjudication of the Dispute except where: (i) the applicable Dispute Resolution Expert exceeded its powers during the applicable Mediation or Arbitration, and/or (ii) when the applicable Dispute Resolution Expert acted in a corrupt manner in relation to an applicable Mediation or Arbitration proceeding. The Dispute Resolution Expert shall not have the power to commit errors of law or legal reasoning and the Judgment may be vacated or corrected on appeal to a court of competent jurisdiction for any such error, including but not limited to the JAMS appellate process.   If an appeal is permissible pursuant to this Paragraph, then either party may submit the Dispute to the JAMS Optional Appeal Procedure using the JAMS’ Mediation Rules or Arbitration Rules (as applicable).





	23.9	The fees of the Dispute Resolution Expert shall be borne equally by SUMMIT and Grantor, provided that any Dispute Resolution Expert may require that such fees be borne in such other manner as such Dispute Resolution Expert determines is required solely in order for this Paragraph 23 to be enforceable under applicable law.  





24.	CONFLICTS OF LAW:  If there is any conflict between any provision of this Agreement and any present or future statute, law, ordinance, regulation or collective bargaining agreement, the latter shall prevail; provided, that the provision hereof so affected shall be limited only to the extent necessary and no other provision shall be affected.





25.	SECTION/PARAGRAPH HEADINGS:  The headings of the sections and paragraphs of this Agreement are for convenience only, and they shall not be of any effect in construing the contents of the respective sections or paragraphs.





26.	ENTIRE AGREEMENT:  This Agreement sets forth the entire agreement and understanding of the parties concerning the subject matter of this Agreement and supersedes all prior agreements, arrangements and understandings regarding such subject matter between the parties hereto.





27.	MODIFICATIONS:  This Agreement cannot be amended, modified or changed except by a written instrument duly executed by authorized officers of the parties hereto.  





28.	CONDITIONS PRECEDENT:  Notwithstanding anything in this Agreement to the contrary, each and all of SUMMIT’s duties and obligations to Grantor pursuant to this Agreement are and shall be subject to Grantor’s execution of this Agreement, and SUMMIT’s acceptance of chain-of-title and other underlying rights documentation for the Picture, including, without limitation, SUMMIT’s receipt of documentation acceptable to SUMMIT confirming that (a) Grantor shall have satisfied and performed all of Grantor’s obligations to third parties in connection with the Picture, (b) all payments required to be made by Grantor in connection with the Picture have been and shall be fully paid and satisfied by Grantor, and  (c) all liens against the Picture (e.g., any guilds or unions, banks, etc.) shall have been extinguished with respect to SUMMIT’s rights of distribution (collectively, “Conditions Precedent”).  In the event such Conditions Precedent shall have not been fully satisfied by Grantor in a timely manner in accordance with the provisions of this Agreement, then SUMMIT shall have the right to terminate this Agreement with respect to the Picture and shall thereafter have no further obligations to Grantor under this Agreement.





[bookmark: OLE_LINK6][bookmark: OLE_LINK8]	The following Exhibits (and any and all exhibits and/or schedules referenced therein) are attached hereto and are incorporated herein by this reference as an integral part of this Agreement:





		(a)	EXHIBIT 1 – Schedule of Definitions;


		(b)	EXHIBIT 2 – Franklin-SUMMIT Agreement;


		(c)	EXHIBIT 3 – ILOD;


		(d)	EXHIBIT 4 – Escrow Agreement;


		(e)	EXHIBIT 5 – Time Agreement;


		(f)	EXHIBIT 6 – Pollack Talking Points;


		(g)	EXHIBIT 7 -  Settlement Agreement;


		(h)	EXHIBIT 8 – Pre-Approved Public Statement; and


		(h)	EXHIBIT C – Delivery Schedule.





	This Agreement is legally binding upon the parties hereto.  In the event of any inconsistency between the terms of this Acquisition Agreement (including, but not limited to, any capitalized terms as defined herein) and the terms of any Exhibit (including, but not limited to, any capitalized terms as defined thereunder), the terms of this Acquisition Agreement (including, but not limited to, any capitalized terms as defined herein) shall control.  	Comment by Wendy Jaffe: I think this reference to AA as opposed to “Agreement” is correct because “Agreement” refers to the entire doc with all exhibits and schedules and here we are talking about a conflict between this portion of the entire Agreement (the AA) and those exhibits and schedules.	Comment by Wendy Jaffe: Same as above.








AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:








SUMMIT ENTERTAINMENT, LLC		AMAZING GRACE MOVIE, LLC








_______________________				_________________________


Signature								Signature


_______________________				_________________________


Print Name								Print Name


_______________________				_________________________


Title									Title


										_________________________


										Tax ID Number











[Signatures Continue on the Next Page]








ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:








AL’S RECORDS & TAPES			ALAN ELLIOTT








_______________________	__			_________________________


Signature								Signature


________________________			_________________________


Print Name								Print Name


________________________			_________________________


Title									Title


________________________			__________________________


Tax ID Number							Tax ID Number										





ARETHA FRANKLIN				CROWN PRODUCTIONPRODUCTIONS, INC.








_________________________			__________________________


Signature								Signature


										__________________________


										Print Name


										__________________________


										Title


										__________________________


										Tax ID Number


“__”
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT


ACQUISITION AGREEMENT





“AMAZING GRACE”





	This acquisition agreement (this “Acquisition Agreement”, together with all Exhibits and Schedules attached hereto, being collectively referred to as the “Agreement”) is made and entered into as of  February 3, 2016, (the “Effective Date”), by and between Amazing Grace Movie, LLC (“Grantor”), located c/o William Morris Endeavor, 9601 Wilshire Blvd., 3rd Floor, Beverly Hills, CA 90210, and Summit Entertainment, LLC (“SUMMIT”), located at 2700 Colorado Avenue, Suite 200, Santa Monica, CA 90404, with respect to the grant to SUMMIT of all distribution rights in and to the Picture (as defined in Paragraph 1 below).





	In consideration of the covenants and conditions set forth herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:





[bookmark: OLE_LINK9][bookmark: OLE_LINK10]1.	PICTURE:  The “Picture” shall mean that certain concert documentary motion picture presently entitled “Amazing Grace” and any and all versions thereof (including, without limitation, Special Versions (including, without limitation, dubbed, translated, narrated and/or subtitled versions), filmed by Sydney Pollack (“Pollack”) and featuring Aretha Franklin (“Franklin”).





[bookmark: OLE_LINK62][bookmark: OLE_LINK3]2.	TERRITORY:  The “Territory” shall mean the Universe.  As used herein, the “Foreign Territory” shall mean the Universe, excluding the United States of America (the “U.S.”), Canada and the United Kingdom, and the territories, possessions, trusteeships and commonwealths of each of the foregoing.   





3.	RIGHTS:  





	3.1	Rights Granted to SUMMIT:  Grantor hereby sells, grants, sets over and assigns to SUMMIT all distribution rights of each and every kind, nature and character whatsoever in and to the Picture and all elements thereof (including, without limitation, all Theatrical Rights, Non-Theatrical Rights, Home Video Rights and Television Rights [as such rights are defined in Exhibit 1, which is attached hereto and incorporated herein by this reference]), exclusively, in the Territory and during the Term (as defined below), under copyright and otherwise (but expressly excluding the copyright in and to the Picture), including, without limitation, the exclusive right to reproduce, distribute, display, exhibit, promote, market, advertise, broadcast, sell, rent, give-away, sub-distribute and otherwise exploit the Picture in all media whether now known or hereafter devised, in any and all languages (provided SUMMIT shall not have the right to re-record any songs so as to dub the singing voice of Franklin [it being agreed that SUMMIT and its licensees shall have the right to dub Franklin’s voice when she is speaking (only)]) and versions, and through any and all means, methods, and manners of exhibition, distribution and exploitation, whether now known or existing or hereafter devised or invented (including, but not limited to, Internet Delivery Mechanisms) (collectively, the “Rights”).  The Rights expressly exclude all Ancillary Rights (except to the extent expressly set forth in Exhibit 1), including, without limitation, any and all Print Publication Rights (including, but not limited to, the right to publish a coffee table book) and Soundtrack Rights (including, but not limited to, the right to distribute any sound recordings from the Picture, whether as an album, as a “single” or otherwise), and Subsequent Production Rights (collectively, the “Reserved Rights”).  





[bookmark: OLE_LINK21][bookmark: OLE_LINK22]	3.2	Subsequent Productions:  It is acknowledged and agreed that SUMMIT has agreed to forego any rights of negotiation with respect to any and all forms of subsequent productions (defined below) of the Picture solely and exclusively as a result of the unique circumstances surrounding this Agreement, including, but not limited to, Franklin’s reservation of any and all rights to develop, produce and distribute any and all productions based on her life story and any concerts in which she may perform.  





4.	TERM:  The “Term” of this Agreement shall commence as of the Effective Date and shall terminate Twenty-Three (23) years from the earlier of (a) complete delivery (and SUMMIT’s acceptance) of the Picture to SUMMIT in accordance with the Delivery Schedule (attached hereto as Exhibit C and incorporated herein by this reference), and (b) SUMMIT's initial commercial release of the Picture in the U.S., plus an additional six (6) month non-exclusive sell-off period.  The Term shall be subject to extension for the duration of any force majeure events and/or disputes, claims or litigation which delay, prevent, impede or otherwise interfere with the commercial release of the Picture in the Territory.  Without limiting the foregoing, SUMMIT shall have a right of first negotiation (for a period of thirty (30) days commencing on Grantor’s receipt of SUMMIT’s written notice of its intent to commence such negotiations) and a right of first refusal (with respect to offers that are equal to or less than One Hundred Ten Percent (110%) of SUMMIT’s best financial offer) for a period of ten (10) Business Days commencing on SUMMIT’s receipt of Grantor’s written notice setting forth the material financial terms of any such offer Grantor is prepared to accept, with respect to any extensions of the Term hereof. 





5.	MINIMUM GUARANTEE; BONUSES: 





[bookmark: OLE_LINK1][bookmark: OLE_LINK2]	5.1	Minimum Guarantee:  As an advance against Grantor's Participation (as defined in Paragraph 6 below), Grantor shall be entitled to receive a “Minimum Guarantee” in the amount of Two Million Three Hundred Thousand United States Dollars (U.S. $2,300,000.00).  





		5.1.1	Minimum Guarantee Payment Terms:  The Minimum Guarantee shall be paid in accordance with the following schedule:





			a.	Thirty Percent (30%) of One Hundred Percent (100%) of the Minimum Guarantee shall be paid within ten (10) Business Days of the later of (i) the full execution of this Agreement, including, but not limited to, (A) this Acquisition Agreement, (B), the Delivery Schedule (which is attached hereto and incorporated herein by this reference as Exhibit C), (C) that certain agreement dated as of February 3, 2016, by and between Ms. Aretha Franklin (“Franklin”) and SUMMIT (the “Franklin-SUMMIT Agreement”) concerning the Picture, a true and lawful copy of which is attached hereto and incorporated herein by this reference as Exhibit 2 (all of the terms of the Franklin-SUMMIT Agreement are hereby expressly acknowledged, agreed to and approved by Grantor, Alan Elliott, Al’s Records & Tapes and Crown [defined below]), (D) that certain irrevocable letter of direction (the “ILOD”) dated as of February 3, 2016, entered into by and among Grantor, Franklin, Crown Production, Inc., a Michigan corporation (“Crown”, and together with Franklin referred to collectively as the “Franklin Parties”) and SUMMIT concerning Grantor’s irrevocable assignment to Crown (for the benefit of Franklin) of certain payments which may become payable to Grantor hereunder (each, an “Assigned Payment”), a true and lawful copy of which is attached hereto and incorporated herein by this reference as Exhibit 3, and (E) the full execution of that certain escrow account agreement (the “Escrow Agreement”) dated as of February 3, 2016, by and between SUMMIT, Crown and JPMorgan Chase Bank, N.A. (the “Escrow Agent”) concerning the Escrow Agent’s holding of those payments assigned by Grantor to Crown for the benefit of Franklin under the ILOD,  a true and lawful copy of such Escrow Agreement being attached hereto and incorporated herein by this reference as Exhibit 4 (all of the terms of the Escrow Agreement are hereby expressly acknowledged, agreed to and approved by Grantor and Franklin); (ii) SUMMIT’s receipt of an original, correctly completed tax form (W-9) for Crown, and (iii) complete delivery to SUMMIT and SUMMIT’s acceptance of the Chain of Title to the Picture, which, for the avoidance of doubt, must include all clearances reasonably required by SUMMIT to fully and unconditionally exploit all Rights in and to the Picture, in each and every part of the Territory, for no less than the Term, in accordance with the terms hereof, including, but not limited to, any and all clearances and releases pertaining to James Cleveland, Alexander Hamilton, the California Gospel Choir, Pollack and Aretha Franklin (including, but not limited to, the Settlement Agreement [as defined in Paragraph 10.7 below], which Settlement Agreement must contain all Required Terms of Settlement [as defined in Paragraph 10.7 below]), (iv) SUMMIT’s receipt of an original, correctly completed tax form (W-9 or W8-BEN, as applicable) for Grantor;	Comment by Wendy Jaffe: I believe this reference to AA is correct since here we are referring to a portion (i.e., this particular section) of the entire Agreement, which is mentioned above (highlighted for your convenience).





			b.	Sixty Percent (60%) of One Hundred Percent (100%) of the Minimum Guarantee shall be paid within ten (10) Business Days of complete delivery (and SUMMIT’s acceptance) of all Initial Delivery Materials (as that term is defined in the Delivery Schedule), but in no event earlier than (i) the date the payment set forth in Paragraph 5.1.1(a) above becomes due, and (ii) the M.P.A.A. having judged the Picture to receive a rating no more restrictive than “PG-13”, whichever is last to occur; and





			c.	Ten Percent (10%) of One Hundred Percent (100%) of the Minimum Guarantee shall be paid within ten (10) Business Days of complete delivery (and SUMMIT’s acceptance) of all Delivery Materials set forth in the Delivery Schedule and required thereby to constitute complete delivery of the Picture to SUMMIT, but in no event earlier than the date the payment set forth in Paragraph 5.1.1(a) above becomes due, and in any event subject to the following:  	Grantor acknowledges and agrees that payments made in advance of SUMMIT’s acceptance of Initial Delivery are so made at Grantor’s request and as an accommodation to Grantor and the Franklin Parties.  Grantor further acknowledges and agrees that in the event the Crown Payment (as defined in Paragraph 2(a) of the ILOD) is released to Crown pursuant to the terms of the Escrow Agreement, any and all interest earned on such payment shall be paid to Crown (the “Interest Payment”).  As an inducement to SUMMIT to (A) advance payment to the Escrow Agent pursuant to the terms of the ILOD and the Escrow Agreement (i.e., in advance of the date such payment is due under this Agreement) and (B) permit the Interest Payment to be made to Crown in lieu of SUMMIT, SUMMIT shall be entitled to deduct an amount equal to the Interest Payment from that installment of the Minimum Guarantee payable pursuant to Paragraph 5.1.1(c) above, and if the amount of such Minimum Guarantee payment is less than the amount of the Interest Payment (an “Interest Shortfall”), SUMMIT shall be entitled to deduct such Interest Shortfall from any and all other monies payable to Grantor hereunder and not assigned to Crown under the ILOD.   





	5.2		Box Office Bonuses:  As an advance against Grantor’s Participation (as defined in Paragraph 6 below), Grantor shall be entitled to receive the following box office bonuses (each, a “Box Office Bonus”) from the initial theatrical release of the Picture in the U.S., if earned:  At such time, if ever, as the USBO (defined below) from the initial commercial theatrical release of the Picture in the U.S. equals Six Million United States Dollars (U.S. $6,000,000.00), and for every Two Million United States Dollars (U.S $2,000,000.00) in USBO thereafter (i.e., commencing at a USBO of Eight Million United States Dollars (U.S. $8,000,000.00)), up to a maximum USBO of Sixteen Million United States Dollars (U.S. $16,000,000.00) ( after which no further Box Office Bonuses shall be paid), Grantor shall be entitled to receive a Box Office Bonus in the amount of One Hundred Thousand United States Dollars (U.S. $100,000.00). As used herein, “USBO” shall mean Eighty-Five Percent (85%) of the box office from the initial commercial theatrical release of the Picture in the U.S. and Canada as reported by Variety or, if Variety is no longer in publication at the time of such theatrical release, such other publication customarily used in the U.S. entertainment industry for the purpose of determining when box office bonuses are payable to talent.  Box Office Bonuses (if any) shall be paid within ten (10) Business Days of the Picture reaching the applicable USBO threshold.  All Box Office Bonuses shall be recoupable by SUMMIT from Grantor’s Participation with Interest.





	5.3.		Academy Award Bonuses:   As an advance against Grantor’s Participation, Grantor shall be entitled to receive the following “Academy Award Bonuses”: (i) A single bonus in the amount of Fifty Thousand United States Dollars (U.S. $50,000.00) if the Picture is nominated for the Academy Award for Best Picture and/or Best Documentary; and (ii) A single bonus in the amount of One Hundred Thousand United States Dollars (U.S. $100,000.00) if the Picture wins the Academy Award for Best Picture and/or Best Documentary.  Academy Award Bonuses (if due) shall be paid within ten (10) Business Days of the Picture receiving the applicable Academy Award nomination or win.  All Academy Award Bonuses shall be recoupable by SUMMIT from Grantor’s Participation with Interest.





	5.4.		Irrevocable Direction of Payment:  As an accommodation to Grantor, the parties have entered into the ILOD and it is expressly acknowledged and agreed that (i) any and all Assigned Payments shall be paid to Franklin as, when and in such amounts as required by the ILOD, and (ii) any and all Assigned Payments shall be a reduction to corresponding amounts owed to Grantor hereunder, on a dollar for dollar basis.  





[bookmark: OLE_LINK11][bookmark: OLE_LINK12]	5.5.		Official Closing:  Notwithstanding anything to the contrary set forth herein, no payments of any kind (including, but not limited to, Assigned Payments) shall be made by SUMMIT until such time, if ever, as the Official Closing occurs.  As used herein, “Official Closing” shall refer to a single, in-person meeting at which (i) at least one (1) legal representative of each of SUMMIT,  Grantor, Franklin, Crown, Alan Elliott (“Elliott”) and Al’s Records & Tapes (“Al’s Records”) is present (each, a “Legal Representative”), (ii) at least one (1)  authorized signatory of each of SUMMIT, Grantor, Franklin, Crown, Elliott and Al’s Records (each, an “Authorized Signatory”) is present (it being agreed that any Legal Representative may also be an Authorized Signatory), (iii) each Authorized Signatory has been granted the full right, power and authority to bind the person or entity it represents in such meeting, (iv) each Authorized Signatory executes this Agreement (including, but not limited to,  each and every Exhibit and Schedule hereto, if and to the full extent SUMMIT, Grantor, Franklin, Crown, Elliott and/or Al’s Records are a signatory thereto  (as applicable), it being agreed that the Escrow Agent’s original signature to the Escrow Agreement shall have been provided to SUMMIT on or before the Official Closing, and (iv) SUMMIT delivers payment to Grantor (in the form of a check made out to [Please Provide]) in the amount of Four Hundred Thousand United States Dollars  (U.S. $400,000.00) pursuant to the terms hereof; provided that immediately following the Official Closing (i.e., immediately following and on the same day as such single, in-person meeting on the exact same day), SUMMIT shall transfer via wire payment to Crown (in the form of a check made out to the Escrow Agent on behalf of Crown) in the amount of One Million Fifty Thousand United States Dollars (U.S. $1,050,000.00) pursuant to the terms hereof  (the “Release Payment”).  The Official Closing shall take place at the offices of William Morris Endeavor (“WME”) located at 9601 Wilshire Boulevard, Beverly Hills, CA 90210 at 3:00 PM (Pacific Standard Time) on Friday, the 29th of January, 2016.	Comment by Wendy Jaffe: **We still need this.  Please provide.**	Comment by Wendy Jaffe: This change is needed since we are no longer handing Dykema a check for deposit in its account but will be wiring into the Chase Escrow Account. 





[bookmark: OLE_LINK4][bookmark: OLE_LINK5]6.	GRANTOR'S PARTICIPATION:  From One Hundred percent (100%) of the “Gross Receipts” (as  defined in Paragraph 6.2 below) received by  or credited to the account of SUMMIT on a non-refundable basis from the exploitation of the Picture by means of the Rights throughout the Territory, SUMMIT shall be entitled to deduct the following on a continuing basis and in the following order:  (a) SUMMIT's Distribution Fees (as set forth in Paragraph 7 below), and (b) SUMMIT’s actual, direct, out-of-pocket, arms-length Distribution Expenses (as defined in Paragraph 6.3 below) plus Interest (defined below), which Distribution Expenses shall be reasonable as determined by SUMMIT in the exercise of its good faith business judgment.  SUMMIT shall also be entitled to reserve or deduct, as appropriate, for actual or contingent obligations or liabilities to third parties incurred in connection with the Picture, including, without limitation, reserves for returns or defectives in connection with the video exploitation of the Picture (which reserves shall be liquidated within a reasonable time but in no event later [on a continuing basis] than Fifty Percent (50%) every Six (6) months from creation and Fifty Percent (50%) every twelve (12) months from creation).  All revenues remaining after the foregoing deductions shall be allocated Seventy Percent (70%) to Grantor (“Grantor’s Participation”) and Thirty Percent (30%) to SUMMIT.  SUMMIT shall be entitled to recoup One Hundred Percent (100%) of the Minimum Guarantee, the Box Office Bonuses and the Academy Award Bonuses, plus Interest on each of the foregoing, from Grantor’s Participation. SUMMIT shall be entitled to cross-collateralize all revenues from all media throughout the Territory for the purposes of recouping SUMMIT's Distribution Expenses (without Interest) and the Minimum Guarantee, the Box Office Bonuses and the Academy Award Bonuses (plus Interest on each of the foregoing).  





	6.1	Interest:  As used herein, the term “Interest” shall mean the prime rate of SUMMIT’s principal lender plus Two Percent (2%).





	6.2	Gross Receipts:  As used herein, “Gross Receipts” shall mean all monies actually received by or credited to the account of SUMMIT, and earned by SUMMIT, from the exploitation of the Rights in the Territory during the Term, including, but not limited to, One Hundred Percent (100%) of revenues received by or credited to the account of SUMMIT and earned by SUMMIT from the exploitation of the Home Video Rights.  For the purposes of this Paragraph, “SUMMIT” means Summit Entertainment, LLC and its wholly owned subsidiaries and wholly owned affiliates engaged in the business of distributing motion pictures in the U.S. and the United Kingdom, and the business of licensing motion pictures throughout the Territory, but shall not include any other persons, firms or corporations licensed by SUMMIT to distribute and/or exhibit motion pictures in any part of the world.  For the avoidance of doubt, SUMMIT shall further exclude: any person, firm or corporation distributing the Picture for purposes other than exhibition in theaters or by television stations; exhibitors or others who may actually exhibit, transmit, rent, license or sell the Picture to the public; radio or television broadcasters or programming services; cable or satellite systems or operators; Internet service providers; manufacturers, wholesalers or retailers of video discs, cassettes or similar devices; book or music publishers; sound recording producers or distributors; manufacturers, distributors, wholesalers, retailers or operators of any types of merchandise, goods, services or theme park or other attractions; whether or not any of the foregoing excluded parties are subdivisions, subsidiaries or affiliates of SUMMIT or the entities comprising SUMMIT.  For the avoidance of doubt, Gross Receipts expressly exclude all of the following:  (i) box office receipts, concession receipts, entrance or ride receipts or any other receipts of any theater or other exhibitor or any theme park or attraction and receipts of:  broadcasters and other transmitters, including, but not limited to, radio and Television, e.g. “free,” “pay,” “basic cable,” and “Pay-Per-View,” by any means or device, whether now known or hereafter devised including, but not limited to, over-the-air, cable, closed circuit, satellite, microwave, laser, and the like; book or music publishers; entities who make payments to music publishers; wholesale or retail distributors, licensors, or sellers of phonograph records, printed editions of music, or audio-visual cassettes, DVD’S, laser discs, video discs, or any similar devices hereafter devised; ISPs, websites, channels, or portals; record companies and merchandisers or any other similar user, whether or not any or all of such foregoing entities are owned, operated, or controlled in whole or in part by SUMMIT or any of its affiliates or sub-distributor, and (ii) amounts received by SUMMIT from its securitizations, revolving credit facilities, slate financing arrangements, and similar corporate transactions, sale leaseback or other tax oriented transactions specific to SUMMIT’s internal financing.





	6.3	Distribution Expenses:  As used herein, “Distribution Expenses” shall mean any and all of SUMMIT's distribution expenses in connection with the Picture, including, but not limited to, all costs, charges and expenses incurred, paid, payable or accrued in connection with the distribution, exhibition, advertising, exploitation and turning to account of the Picture, or in the exercise of any of SUMMIT’s rights in the Picture, of whatever kind or nature, or which are customarily treated as distribution expenses under customary accounting procedures in the motion picture industry.  The amount of Distribution Expenses incurred by SUMMIT in connection with the Picture shall be reasonable as determined by SUMMIT in its good faith business judgment.  If SUMMIT shall elect to itself provide any service or material that is otherwise deductible pursuant hereto in connection with the distribution, advertising and/or exploitation (as applicable) of the Picture, SUMMIT shall have the right to deduct hereunder SUMMIT’s arms-length costs and expenses (excluding overhead) in connection therewith. If SUMMIT has a good faith belief that additional Distribution Expenses will be incurred on or before the end of the next reporting period (as set forth in Paragraph 6.4 below), SUMMIT may, for a reasonable time, set up appropriate reserves therefor.





	6.4	Reporting Periods:  Following exploitation by SUMMIT of the rights to the Picture granted under this Agreement, customary reporting shall be calculated on a quarterly basis for two (2) years, then semi-annually for three (3) years, then annually. Statements and payments shall be delivered within ninety (90) days of each reporting period. In the event that no payments are due Grantor hereunder for a period of two (2) consecutive years, then SUMMIT shall have no obligation to render any reporting hereunder until such time as payments are owed to Grantor hereunder. Notwithstanding the foregoing, Grantor shall be entitled to request (which request shall be made, if at all, in writing) and receive a single reporting statement in any accounting year in which SUMMIT is not otherwise required to deliver a reporting statement (each, a “Requested Reporting Statement”).  Each Requested Reporting Statement shall be delivered within ninety (90) days of the close of the quarter in which the written request for such Requested Reporting Statement is received by SUMMIT.  Grantor hereby agrees that pursuant to the Franklin-SUMMIT Agreement, Franklin shall have the right, but not the obligation, to request Requested Reporting Statements on Grantor’s behalf under the terms of this Paragraph and that such Requested Reporting Statements shall be in lieu of Grantor’s right to request such statements hereunder.  





	6.5	Audit Rights:  Grantor shall have the right to have a certified public accountant of its choice audit SUMMIT's books and records with respect to the Picture once per year (and only once with respect to any particular records and/or statements) at Grantor's sole cost and expense; such audit shall take place in SUMMIT's principal place of business during normal business hours and shall not unreasonably interfere with SUMMIT's course of business.  SUMMIT shall accommodate any such audit requests to the extent of its available resources and pursuant to its customary procedures.  All notices, statements and payments made pursuant to the Agreement shall be deemed valid and binding on Grantor and shall not be subject to dispute or audit unless disputed in writing within twenty-four (24) months after first issued.  Grantor’s right to examine SUMMIT’s records is limited to the Picture, and Grantor shall not have any right to examine records relating to SUMMIT’s business generally or with respect to any other motion picture for purposes of comparison or otherwise.  Grantor hereby agrees that Franklin shall have the right, but not the obligation, to initiate an audit of SUMMIT on Grantor’s behalf under the terms of this Paragraph and that such audit(s) conduct by Franklin shall be in lieu of Grantor’s right to audit the applicable reporting period(s), statement(s), record(s) and payment(s). Without limiting the foregoing, Grantor shall notify Franklin in writing of any request to audit SUMMIT hereunder so as to provide Franklin the opportunity to participate in such audit in accordance with the terms of the Franklin-SUMMIT Agreement.





7.	DISTRIBUTION FEES:  SUMMIT's “Distribution Fee” shall equal the following percentages of Gross Receipts: (i) Twenty Five Percent (25%) of One Hundred Percent (100%) of all Gross Receipts from the exploitation of the Picture in the U.S., Canada and the United Kingdom and (ii) Twenty Percent (20%) of all Gross Receipts from the exploitation of the Picture in the Foreign Territory.  SUMMIT shall absorb within its Distribution Fee any and all fees paid by SUMMIT to Codeblack Entertainment (“Codeblack”), if any and solely to the extent applicable, if at all, in connection with the Picture.  





8.	DELIVERY:


  


	8.1	Delivery Date:  Grantor shall deliver, at Grantor’s sole cost and expense, all Initial Delivery Materials (as such term is set forth in the Delivery Schedule) to SUMMIT on or before that date which is thirty (30) calendar days immediately following the Official Closing (the “Initial Delivery Date”) and all Delivery Materials set forth in the Delivery Schedule that are required to constitute complete delivery on or before that date which is sixty (60) calendar days immediately following the Official Closing (the “Complete Delivery Date”).  The Initial Delivery Date and the Complete Delivery Date shall be individually and collectively referred to herein as the “Delivery Date”. The Picture shall be delivered to SUMMIT in a form capable of being judged to receive a rating by the M.P.A.A. that is no more restrictive than “PG-13” without any editing being required to achieve such rating.  Without limitation to those requirements set forth in the Delivery Schedule, all documents required to be delivered to SUMMIT pursuant to the Delivery Schedule shall be delivered in the English language.  





[bookmark: OLE_LINK18][bookmark: OLE_LINK19]	8.2	Review and Cure Periods:  If any of the Delivery Materials is incomplete or fails to meet SUMMIT’s technical requirements (it being acknowledged that the Picture was originally filmed in 1972 in 16mm but that all film and audit tracks have been completely remastered) SUMMIT shall notify Grantor in writing specifying the defects in the Delivery Materials (the “Defect Notice”).  Such Defect Notice shall be delivered within forty-five (45) days of SUMMIT’s receipt of all Initial Delivery Materials or all Delivery Materials that are required to constitute complete delivery (as applicable) pursuant to the Delivery Schedule.  Grantor shall have fifteen (15) days from its receipt of the Defect Notice in which to cure the defects set forth therein (the “Delivery Cure Period”).  If Grantor fails to cure the defects set forth in the Defect Notice prior to the expiration of the Delivery Cure Period, then, without limitation to SUMMIT’s other available rights and remedies, SUMMIT shall have the option in its sole discretion to (a) secure acceptable replacement materials and deduct the costs thereof from the Minimum Guarantee (other than those portions of the Minimum Guarantee assigned to Franklin pursuant to the ILOD), Grantor’s Participation, or any and all other monies otherwise payable to Grantor pursuant to this Agreement, or (b) determine that it is economically prohibitive or otherwise unfeasible to secure acceptable replacement materials and, as a result, terminate this Agreement upon written notice to Grantor.  In the event that SUMMIT elects to terminate this Agreement, SUMMIT shall be (i) relieved of its obligations hereunder, and (ii) Grantor shall reimburse SUMMIT for all Minimum Guarantee payments paid on or before the date of termination plus all of SUMMIT’s actual, direct, out-of-pocket, arms-length, costs theretofore incurred by SUMMIT under this Agreement, including, without limitation, any and all portions of the Minimum Guarantee paid on or before the date  of termination (to the extent any portion of such Minimum Guarantee payments are not refunded to SUMMIT pursuant to the Escrow Agreement)  (such costs and un-refunded Minimum Guarantee payments being collectively referred to herein as the “Termination Payment”), which costs Grantor shall have the right to verify within 60 days of SUMMIT’s receipt of Grantor’s written notice of its intent to confirm such costs, it being acknowledged that no such verification shall occur until after the Termination Payment is received by SUMMIT in full.





10.	DISTRIBUTION AND EXPLOITATION:  


	


	10.1	Release Commitment:  SUMMIT shall cause a traditional theatrical release of the Picture in the U.S. and shall enlist certain services of Codeblack to assist in such release.  Such theatrical release shall commence in the 2016 calendar year.  The Picture shall appear on no fewer than one hundred fifty (150) screens at some point in time during the course of such theatrical release.  Without exclusion to any other vendors and consultants SUMMIT may wish to engage, SUMMIT shall negotiate in good faith with Liquid Soul (“LS”) for the purposes of engaging LS to provide marketing and publicity services in connection with the initial theatrical release of the Picture in the U.S.. 





	10.2	Exploitation Decisions: SUMMIT shall meaningfully consult with Grantor with respect to SUMMIT’s key art/one sheets, trailers, and television promotional spots in connection with the initial theatrical release of the Picture in the U.S..  Except as expressly set forth in this Agreement, SUMMIT shall have complete, exclusive and unqualified discretion and control as to the time, manner and terms of distribution, exhibition and exploitation of the Picture in any and all media throughout the Territory, separately or in connection with other motion pictures, in accordance with such policies, terms and conditions and through such parties as SUMMIT in its sole business judgment may determine proper or expedient and the decision of SUMMIT in all such matters shall be binding and conclusive upon Grantor.  Subject to Paragraph 10.1 above, SUMMIT may distribute the Picture or withhold or withdraw the Picture from distribution or limit or alter the Picture’s distribution at its sole discretion.  In this regard, Grantor acknowledges and agrees that except as expressly set forth in Paragraph 10.1 above, SUMMIT shall not have any obligation to ever distribute, market, advertise, promote and/or exploit the Picture in any manner or fashion, or to expend any monies to market, advertise and/or promote the Picture, or in connection with SUMMIT’s distribution and/or exploitation of the Picture.  


 


	10.3	Obligations to Time, Inc.; Essence Festival:  Obligations to Time, Inc.; Essence Festival:  Grantor represents and warrants to SUMMIT that Grantor has entered into an agreement (the “Time Agreement”) with Time, Inc. (“Time”) concerning the Picture, which Time Agreement requires all of the following (collectively, the “Time Conditions”): (i) that Time be accorded an on-screen  presentation credit on the Picture substantially in the form of [Let’s discuss – is there a more recent draft than the unsigned version previously sent? The version I saw does not make sense.]   (the “Time Credit”), which Grantor further represents and warrants shall not adversely impact the terms of SUMMIT’s Presentation Credit (and, if applicable, Codeblack’s presentation credit) pursuant to Paragraph 12 below, (ii) that Grantor  shall cause the Picture to appear at the 2016 Essence Festival in the U.S., it being acknowledged and agreed that as between SUMMIT and Grantor, Grantor shall be solely responsible for any costs and logistics in connection therewith, and (iii) that the first full trailer for the initial theatrical release of the Picture in the U.S. will premiere on the Time website for an exclusive twenty-four (24) hour period, with the decision of when to launch such trailer being determined by SUMMIT in its sole discretion.  A copy of the Time Agreement is attached hereto and incorporated herein by this reference as Exhibit 5.  	Comment by Wendy Jaffe: Is there an updated version?  We looked at the unexecuted draft we were provided previously and don’t understand it.  It looks like there may have been some inadvertent drafting errors and terms that have subsequently changed based on our negotiations. Can you please provide the most recent draft or final, signed version if executed?	Comment by Wendy Jaffe: Please see above. Let’s discuss.





	10.4	Statements Concerning Pollack:  SUMMIT hereby acknowledges and agrees that it shall not, in any marketing, advertising, promotional or publicity piece, make any statements that Pollack is the director of the Picture; provided that SUMMIT shall be entitled to make public statements in such materials which accurately depict Pollack’s involvement with the Picture, including, but not limited to, statements identifying Pollack as the person who filmed the concert and other footage comprising the Picture (including, without limitation, those talking points identified in Exhibit 6 (the “Pollack Talking Points”, which are pre-approved), which is attached hereto and incorporated herein by this reference.  	Comment by Wendy Jaffe: Let’s discuss.  The internal WB memo your team is using for COT purposes references the DGA as being applicable.





	10.5	Cutting and Access Rights:  SUMMIT shall have the right to: (a) make Special Versions of the Picture (e.g., closed captioned, dubbed and subtitled versions [provided SUMMIT shall not have the right to re-record any songs so as to dub the singing voice of Franklin (it being agreed that SUMMIT and its licensees shall have the right to dub Franklin’s voice when she is speaking [only])]); and (b) cut, edit, add to, delete from, subtract from, arrange, rearrange and revise the Picture for distribution thereof within the Territory, in any manner SUMMIT may determine in the exercise of its good faith business judgment. SUMMIT shall meaningfully consult with any editing of the Picture SUMMIT (as opposed to its licensees) intends to perform in connection with the initial release of the Picture in the U.S. in theaters.   Grantor represents and warrants that the title of the Picture is fully cleared for SUMMIT’s exploitation of all Rights granted to SUMMIT in and to the Picture throughout the Territory.  Subject to the foregoing, SUMMIT shall not change the title of the Picture in the U.S., Canada or the United Kingdom without Grantor’s prior, written approval (such approval not to be unreasonably withheld or untimely delayed and to be deemed given if not rejected within five (5) business days of Grantor’s receipt of SUMMIT’s written request for all approval.  If the title of the Picture is not fully cleared as set forth herein, then, without limitation to SUMMIT’s other rights and remedies, SUMMIT shall have the right to change the title of the Picture without any obligation to seek or obtain the approval of any party. In addition, SUMMIT and its licensees shall have the right to change the title of the Picture for exploitation of thereof in any and all parts of the Foreign Territory (without any obligation to seek approval), including, without limitation, the right to translate the title of the Picture into the local languages of the Territory. 





	10.6	Initial Press Release:  The initial press release announcing this Agreement shall be prepared by SUMMIT and shall be subject to the prior, written approval of SUMMIT, Grantor and Franklin, it being acknowledged that time is of the essence when rendering such approvals.





	10.7	Settlement Agreement:  Grantor represents and warrants that Grantor, on its own behalf, and Grantor on behalf of Alan Elliott and Al’s Records & Tapes (individually and collectively, “Producer”) has entered into a settlement agreement with Franklin concerning all of Franklin’s claims with respect to the Picture and the licensing, distribution, exploitation, marketing, advertising, promotion and publicity thereof (the “Settlement Agreement”).  A true and lawful copy of the Settlement Agreement is attached hereto as Exhibit 7 and is incorporated herein by this reference.  Grantor represents and warrants to SUMMIT that the Settlement Agreement is fully effective, enforceable and irrevocable immediately upon the occurrence of (i) Grantor’s execution of the Settlement Agreement (both on its own behalf and as Producer), (ii) Grantor, Franklin and SUMMIT having executed this Agreement and all Exhibits and Schedules hereto, and (iii) SUMMIT having delivered the Release Payment to the Escrow Agent for deposit in the Escrow Account in accordance with and subject to the terms of the Escrow Agreement, whichever of (i), (ii) and (iii) is last to occur, without any further action being required of Grantor (on its own behalf), Producer, Franklin, SUMMIT or otherwise.   Grantor further represents and warrants to SUMMIT that the Settlement Agreement contractually requires all of the following (collectively, the “Required Terms of Settlement”): (i) Franklin issue a public statement in support of the Picture and SUMMIT’s distribution thereof (a “Public Statement”), the contents of which shall be subject to SUMMIT’s prior, written approval (the Public Statement set forth in Exhibit 8 [which is attached hereto and incorporated herein by this reference] is pre-approved by all parties hereto), and (ii) Franklin is precluded from making any public statement concerning the Picture and/or SUMMIT’s distribution thereof, which may be reasonably construed as unfavorable. 


  


11.	RESIDUALS & THIRD PARTY PARTICIPATIONS: Grantor represents and warrants that SUMMIT shall not be required to pay any third party participations, deferments, bonuses, residuals (including, but not limited to, DGA residuals) or other additional or supplemental payments by reason of the distribution or other exploitation of the Picture in the Territory other than the obligation to pay the Assigned Payments to Franklin in accordance with the ILOD.
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12.	CREDITS: Subject only to (a) Grantor's third party contractual restrictions (all of which must be customary according to industry standards), (b) Grantor’s credit and/or (c) any guild restrictions, in each case of which Grantor has informed SUMMIT in writing prior to the execution of this Agreement are applicable to the Picture, SUMMIT may, in its sole discretion, determine and arrange the placing and size of credits in SUMMIT’s marketing, advertising, promotional and publicity materials, including, but not limited to, credits above  the artwork title.  Unless otherwise approved by SUMMIT in writing (which approval may be granted or withheld in SUMMIT’s sole discretion), SUMMIT shall be accorded the first “Presentation Credit” on and in connection with the Picture, in the Territory, which shall be the only presentation-type credit on the Picture (except as otherwise expressly set forth herein), which Presentation Credit shall read “Lionsgate presents”.  For the avoidance of doubt, SUMMIT shall have the right to add presentation credits for Codeblack in the U.S. and for its distributors in the Foreign Territory.   The Presentation Credit shall appear in the main titles wherever the main titles appear, above or below the title (which shall be determined in SUMMIT's sole discretion), and in the billing block portion of all paid ads wherever the billing block appears, above or below the title (as determined in SUMMIT’s sole discretion).  The Picture shall be delivered to SUMMIT with not more than one (1) animated logo appearing on screen (“Grantor’s Logo”).  Grantor’s Logo shall appear prior to the commencement of the main title sequence of the Picture, if at all, and shall not exceed three (3) seconds in duration.  SUMMIT shall have the right to add its animated logo on screen prior to the commencement of the Picture, as well as the logo(s) of any and all third parties with whom SUMMIT contracts in connection with the Picture, including, but not limited to, the animated logo of any P&A financiers, Codeblack and its distributors in the Foreign Territory.  Without limiting the foregoing, SUMMIT and any third party with whom SUMMIT contracts in connection with the Picture shall each have the right to place its animated, static and/or “bug” logo (as applicable) in the end crawl of the Picture, after the Picture and/or on any and all advertising, marketing, promotional, publicity, packaging and other materials in connection with the Picture in the Territory. It is of the essence of this Agreement that Grantor deliver written notice of all contractual credit, name and likeness obligations and restrictions and all contractual third party approval and consultation rights to SUMMIT on or before the Initial Delivery Date.  Without limiting the foregoing, in the event that any agreement in connection with the Picture contains a credit, name and/or likeness provision or approval or consultation rights which is unexecuted as of such Initial Delivery Date, then: (a) Grantor shall deliver the most recent draft of such agreement to SUMMIT and SUMMIT shall have the right to rely thereon; and (b) any and all contractual credit, name and likeness obligations and restrictions and approval and consultation rights negotiated after such Initial Delivery Date must be approved by SUMMIT in writing prior to Grantor entering into any agreement with respect thereto.  SUMMIT shall not remove any credit or copyright notice appearing on screen as the Picture is delivered to SUMMIT except as follows: (i) to comply with a court order or the order of an arbitrator or mediator, (ii) as required in settlement of a dispute, (iii) as required by law and/or (iv) to make such credits, logos and copyright notice consistent with the terms of this Agreement. No casual or inadvertent failure by SUMMIT or any third party to comply with any credit, name or likeness obligation or restriction, or to comply with any approval or consultation right, shall be deemed a breach of this Agreement, provided SUMMIT (or such third party) takes commercially reasonable steps to cure such failure on a prospective basis commencing on SUMMIT's (or such third party’s) receipt of written notice thereof.  	Comment by Wendy Jaffe: (1) Please provide an updated version of the Time Agreement so that the correct terms can be incorporated.  (2) With respect to Aretha’s credit, I believe WME was going to provide some suggestions given this is a doc and not a film in which she is making an acting appearance.  I am happy to incorporate that the Picture accord her any credit to which the three of us mutually agree (I am assuming it will be delivered with the jointly approved credit – please confirm) and that Summit will adhere to any related requirements in terms of materials we prepare.  





13.	HOLDBACKS: The Picture shall not be previewed or otherwise exhibited in the Territory without SUMMIT's prior, written approval.  The Picture shall not be exhibited at any film festival within the Territory without SUMMIT's prior written approval (the 2016 Essence Festival is pre-approved).  





14.  REPRESENTATIONS & WARRANTIES:





[bookmark: MARTIN]	14.1	Grantor’s Representations and Warranties:  Grantor represents, warrants and covenants as of the date hereof and also upon delivery of the Picture that: (i) Grantor is duly organized, validly existing and in good standing under the laws of its jurisdiction, (ii) Grantor has all requisite power and authority to own and operate its properties, to carry on its businesses as now conducted and proposed to be conducted, to enter into this Agreement and to carry out the transactions contemplated hereby,(iii) this Agreement has been duly authorized and when executed and delivered will be the legally valid and binding obligation of Grantor; (iv) Grantor is the sole and absolute owner of, and has the absolute right to grant or vest in SUMMIT, all rights, licenses and privileges granted to or vested in SUMMIT under this Agreement and that neither Grantor nor SUMMIT shall be required to obtain the approval of any third party in order to permit the exploitation of the Picture in any part of the Territory, (v) There are not, and will not be, outstanding at any time during the Term hereof any liens, claims, charges, encumbrances, restrictions, agreements, commitments or arrangements whatsoever with any person or entity, including, without limitation, any guild (e.g., WGA, DGA, and SAG) liens or residuals, or any obligation (past, present or future), or any breaches of any contract, license or agreement that in any way can or will interfere with, impair, abrogate, increase the expense and/or time necessary to, or adversely or otherwise affect SUMMIT’s enjoyment or use of any of the rights granted to SUMMIT under this Agreement, (vi) Neither the Picture, nor any part thereof, nor any materials contained therein or synchronized therewith, nor the title thereof, nor the exercise of any right, license or privilege granted to SUMMIT hereunder, violates or will violate, or infringes or will infringe, any trademark, trade name, service mark, patent, copyright (whether common law or statutory), or the literary, dramatic, musical, artistic, personal, private, civil, "droit moral" or property right or rights of privacy or any other right of any person or entity whatsoever, or unfairly competes with or slanders or libels (or constitutes a trade disparagement of) any person or entity whatsoever, (vii) The rights granted to SUMMIT under this Agreement have not been previously granted, licensed, sold, assigned, transferred, conveyed or exploited by any person or entity and Grantor shall not, or authorize another to, sell, assign, transfer, or convey to any person or entity any right, title or interest in and/or to the Picture or any part thereof or in and/or to the dramatic or literary material upon which the Picture is based, which is adverse to, or otherwise in derogation of, the rights granted to SUMMIT; (viii) The Picture is, or when delivered shall be, completely finished, fully edited and titled and fully synchronized with language, dialogue, sound and music, recorded with sound equipment pursuant to valid licenses, and in all respects ready and of a first-class technical quality adequate for general release in all respective media in the Territory; (ix) There are no credit, name or likeness obligations or restrictions or approval or consultation rights applicable to the Picture of which SUMMIT has not been made aware in writing on or before the Initial Delivery Date, (x) SUMMIT shall have the right, but not the obligation, to utilize the approved likeness of Franklin (a selection of pre-approved likenesses of Franklin as set further forth in the Delivery Schedule being a material obligation of Grantor and is a condition precedent to Initial Delivery being deemed complete) such  and name of Franklin in the artwork, on packaging, in trailers and in all other marketing, advertising, publicity and promotional materials for the Picture, (xi) As between SUMMIT and Grantor, all costs necessary for the successful delivery of the Picture to SUMMIT (including, but not limited to, the costs of producing and completing the Picture) have been fully paid or discharged, or shall be fully paid or discharged, by Grantor for the Picture; (xii) There is no litigation, arbitration, claim, demand, or investigation (each, an “Adverse Proceeding”) pending or threatened with respect to the Picture, or the literary, dramatic or musical material upon which the Picture is based or which is contained therein, or concerning the physical properties thereof, except solely (A) as any such Adverse Proceeding may be contemplated, pending and/or currently exist between Grantor, Producer and/or Franklin (in any combination) as of the Effective Date based on any and all claims Franklin may have with respect to the Picture and its proposed exploitation in any and all media, now known or hereafter devised, throughout the world, in perpetuity, including, but not limited to, the grant of Rights to SUMMIT hereunder for the Territory and Term (collectively, “Claims”), all of which Claims are covered by the scope of the Settlement Agreement, (B) as between SUMMIT on the one hand, and Producer (which, for the avoidance of doubt, includes Grantor both jointly with Elliott and Al’s Records and separately on its own behalf) and Franklin on the other hand, such Claims shall automatically and without further notice be deemed fully, finally and irrevocably discharged upon the later of (i) the full execution of this Agreement (which, for the avoidance of doubt, includes all Exhibits and Schedules hereto, including but not limited to, the Settlement Agreement), and (ii) SUMMIT’s delivery of the Release Payment to the Escrow Agent for deposit in the Escrow Account in accordance with and subject to the terms of the Escrow Agreement, it being acknowledged that all Closing Conditions, including, but not limited to, (i) and (ii) hereof ((i) and (ii) being individually and collectively referred to herein as the “Franklin Conditions”), shall occur simultaneously, (C) any and all further actions Franklin, Grantor and/or Producer may be reasonably required take under applicable law in order to release any and all such Claims and discharge any and all such Adverse Proceedings (wherever instituted) shall be taken (and completed) to SUMMIT’s reasonable satisfaction (not to be unreasonably withheld or untimely delayed) no later than thirty calendar days following the full and complete satisfaction of the Franklin Conditions, and (D) so long as the  Franklin Conditions have occurred, Franklin shall not be entitled to seek or obtain any form of equitable relief in connection with the licensing, distribution or exploitation of the Picture, or the marketing, advertising, promotion or publicity of the Picture, in any media, in any part of the World, at any time, or in connection with any of the rights or interests granted to SUMMIT pursuant to this Agreement; (xiii) Grantor has secured, or by the Initial Delivery Date shall have secured, and shall for the duration of this Agreement maintain, all clearances (including, without limitation, all music rights and music clearances) necessary for SUMMIT to use and enjoy all rights granted to SUMMIT in and to the Picture throughout the Territory for the duration of the Term and that no supplemental or additional use payments shall be required with respect to the exploitation of the Picture (or any portion or element thereof, including, without limitation, the music contained therein) and/or any use or exploitation of any item of marketing, advertising, promotion or publicity of the Picture which contains the music as embodied in the Picture (including both “in-context” and “out-of-context” uses thereof); (xiv) The copyright in the Picture and the literary, dramatic and musical material upon which it is based or which is contained in the Picture, shall be valid and subsisting during the Term throughout the Territory, and no part of any thereof is in the public domain; (xv) to the extent applicable by law, if at all, Grantor is in all respects in compliance with the requirements of the Child Protection and Obscenity Enforcement Act of 1988, as amended by the Child Protection Restoration and Penalties Enhancement Act of 1990, and all rules and regulations promulgated thereunder (collectively, the "CPOEA") and that the Picture is in all respects in compliance with the requirements of the CPOEA, and does not contain any material that would require Grantor to comply with the recordkeeping requirements of the CPOEA; (xvi) to the extent applicable by law, if at all, Grantor represents, warrants and agrees either to (a) satisfy the safe harbor certification requirements promulgated by 18 U.S.C. § 2257 (as it may be amended) (the “Act”) and provide SUMMIT with a copy of the certification timely filed with the Attorney General of the United States evidencing that Grantor is permitted to avail itself of the exemption set forth at 28 C.F.R. § 75.9 of the Act; or (b) abide by the record-keeping and other reporting and labeling obligations set forth in the Act and provide SUMMIT with copies of any and all records required to be kept thereunder, including, but not limited to, the following information for each person who appears in the Picture:  (I) all names ever used by each performer (including, but not limited to, maiden names, aliases, nicknames, stage names and professional names) and each performer’s address and (II) a legible photocopy of each performer’s government-issued identification card, such as a driver’s license or passport, which contains a date or birth and a recent and recognizable photograph of such performer; (xvii) Grantor is not the recipient of any equity or funding from the Canada Media Fund in respect of the Picture; and (xviii) Grantor (which for this purpose shall include, without limitation, its owners, employees, directors, officers, agents and others persons, firms and entities working for or on its behalf) represents and warrants that it has not and shall not, directly or indirectly, pay, offer, provide, promise or give, or authorize another to pay, offer, provide, promise or give, any form of consideration, including, but not limited to, money or any other thing of value, to any employee, officer, agent or official (or any person acting in an official capacity for or on behalf of such employee, officer, agent or official) of any government  department or agency, or any political party (or candidate for political office), state-owned or administered entity, public international organization, or any enterprise, company or partnership owned or controlled, in whole or in part, by any government or government official, for the purpose of influencing any action, omission or decision or for the purpose of obtaining, retaining or directing any such business or to otherwise obtain an improper advantage or in relation to or any matter covered by this Agreement.	Comment by Wendy Jaffe: This is my recollection of what we agreed: (i) this agreement is effective on our making payment to the Escrow Account (which is happening simultaneously with signature – though we will have to work out mechanics since now I won’t be handing Dykema a check at closing which they can then deposit; the wire will follow signature I am assuming, though it can be keyed up to be released the same day if our meeting is in the morning), not the payment being released to Aretha, (ii) if we don’t accept delivery and we don’t cure on behalf of the Grantor, we need to terminate the Agreement, at which point the money gets sent back to us with Interest, (iii) if we commercially release the movie  before delivery is accepted, that is considered an automatic authorization to the Escrow Agent to release payment to Aretha, (iv) payments made to Aretha cannot be taken back by SUMMIT – our only recouse is against the Grantor.  This solved our issue of not being able to even process payment without a valid and binding agreement in place and ensured that if the deal went forward OR if we commercially exploited the film and end up terminating later, Aretha still gets paid and we can’t get that money back from her (only against the Producer). 





	14.2		SUMMIT’s Representations & Warranties:  SUMMIT represents and warrants that: (i) SUMMIT is duly organized, validly existing and in good standing under the laws of its jurisdiction, (ii) SUMMIT has all requisite power and authority to own and operate its properties, to carry on its businesses as now conducted and proposed to be conducted, to enter into this Agreement and to carry out the transactions contemplated hereby, (iii) this Agreement has been duly authorized and when executed and delivered will be the legally valid and binding obligation of SUMMIT; and (iv) The execution, delivery and performance by SUMMIT and the consummation of the transactions contemplated by this Agreement do not and shall not violate any provision of law applicable to SUMMIT, or any order, judgment or decree of any court or other governmental agency binding on SUMMIT or any agreement to which SUMMIT is bound and which is material to SUMMIT and its operations.





15.	INDEMNITIEES:





	15.1	Grantor’s Indemnity:  Grantor shall indemnify, defend and hold harmless SUMMIT, its parent, subsidiaries, affiliates, assignees, licensees, sublicensees, distributors, sub-distributors and dealers, and the directors, officers, agents, attorneys, consultants and representatives of each of the foregoing (collectively, the “SUMMIT Indemnitees”) from and against any and all third party claims, costs, liabilities, obligations, judgments and/or damages (including reasonable attorneys’ fees), relating to or arising out of or incurred for the purpose of avoiding any suit, claim, proceeding or demand or the settlement thereof, which may be brought against any of the SUMMIT Indemnitees by reason of the actual or proposed production of the Picture, or the use or disposition of the rights granted herein, or in connection with the breach or alleged breach of any of the warranties, representations or obligations made by Grantor, unless resulting from a breach of this Agreement by SUMMIT or any claim for which SUMMIT must indemnify Grantor pursuant to Paragraph 15.2 below.  Upon written notice from SUMMIT of any such suit, claim, proceeding, demand or cause of action being advanced or commenced, Grantor shall adjust, settle or defend the same at Grantor’s sole cost, provided, however, that in no event shall Grantor settle any such suit, claim, proceeding, demand or cause of action in derogation of any of SUMMIT’s rights.  Notwithstanding the foregoing, SUMMIT shall have the right, but not the obligation, to adjust, settle or defend any or all such suits, claims, proceedings, demands or causes of action, without affecting Grantor’s indemnity; provided, that if Grantor makes bonding arrangements reasonably satisfactory to SUMMIT assuring SUMMIT of reimbursement for all payments and expenses in connection with such suits, claims, proceedings, demands and causes of action (including, without limitation, attorneys’ fees, whether or not litigation is commenced), SUMMIT shall not settle such suit, claim, proceeding, demand or cause of action without Grantor’s consent, which shall not be unreasonably withheld or untimely delayed.  The previous sentence shall not apply and SUMMIT’s right to settle any and all suits, claims, proceedings, demands and causes of action and Grantor’s indemnity obligation in connection therewith shall remain unlimited when SUMMIT deems advisable a settlement of such suits, claims, proceedings, demands and/or causes of action threatening or seeking an injunction against the production, distribution and/or exploitation of the Picture.  In any case, whether Grantor or SUMMIT adjusts, settles or defends such suits, claims, proceedings, demands and causes of action, within fifteen (15) days after demand therefor by SUMMIT (which demand shall include a reasonably detailed description of SUMMIT’s payments and expenses), Grantor shall reimburse SUMMIT fully for all such payments and expenses, including, but not limited to, attorneys’ fees in connection therewith.  If Grantor fails to so reimburse SUMMIT, without waiving its right otherwise to enforce such reimbursement, SUMMIT shall have the right to deduct such amount, or any part thereof, from any and all sums accruing to or for the account of Grantor under this Agreement or any other agreement.





	15.2	SUMMIT’s Indemnity:  SUMMIT shall indemnify, defend and hold harmless Grantor, its parent, subsidiaries, affiliates, assignees, and the directors, officers, agents, consultants and representatives of the foregoing (collectively, the “Grantor Indemnitees”), from all third party claims, costs, liabilities, obligations, judgments or damages (including reasonable attorneys' fees but excluding lost profits and consequential damages), arising out of or incurred for the purpose of avoiding any suit, claim, proceeding or demand or the settlement thereof, which may be brought against any of the Grantor Indemnitees by reason of SUMMIT’s intentional acts in connection with the distribution, advertising or promotion of the Picture in a manner inconsistent with this Agreement, or in connection with the breach or alleged breach of any of the warranties, representations or obligations made by SUMMIT, except to the extent that (a) such suits, claims, proceedings, demands or settlements are caused by, arise from or are in connection with Grantor’s bad faith, willful misconduct or a breach or alleged breach of any of the warranties, representations or obligations of Grantor under this Agreement, or (b) such claims arise from or relate to a claim for which SUMMIT is required to be indemnified by Grantor in accordance with Paragraph 15.1 above.





16.	SECURITY INTEREST:  Grantor shall and does hereby grant SUMMIT a first priority security interest in and to all of SUMMIT’s distribution rights (including without limitation all proceeds therefrom and the underlying rights and physical materials necessary for the exploitation thereof) in the Picture to secure: (a) SUMMIT’s Rights hereunder; (b) SUMMIT’s rights to retain and/or recoup all payments or amounts to which SUMMIT is entitled hereunder; and (c) the prompt performance in full of all of Grantor’s obligations, agreements, representations, warranties and covenants under this Agreement (collectively, the “Secured Obligations”).  In connection with the Picture, Grantor shall execute all further documents SUMMIT may request or as may be reasonably required to perfect, protect, evidence, renew and/or continue the security interest hereby granted hereunder and/or to effectuate any of the purposes and intents of this paragraph, including without limitation, the execution and filing of appropriate security agreements, UCC financing statements and copyright mortgages and assignments, each in form and substance satisfactory to SUMMIT.  Grantor’s execution and delivery to SUMMIT of the foregoing is of the essence of this Agreement.  If Grantor fails to execute and deliver any such document promptly upon request, Grantor hereby appoints SUMMIT its irrevocable attorney-in-fact to execute and deliver any such document for and on behalf of Grantor, and Grantor agrees that such appointment constitutes a power coupled with an interest and is irrevocable.  To enforce its rights hereunder, SUMMIT shall have all rights and remedies as a secured creditor available to it at law and in equity.  Without limiting any of SUMMIT’s rights or interests hereunder, SUMMIT and Grantor agree to enter into interparty/non-disturbance agreement(s) with production lender(s), P&A lenders, completion guarantor(s) or third party financiers (and Grantor shall cause any such third party(ies) to enter into such agreements at SUMMIT’s request), on terms reasonably acceptable to SUMMIT, upon the request by such party (or SUMMIT); however, the execution of any such agreement shall not be a condition precedent to the effectiveness of this Agreement.





17.	ASSIGNMENT:  Grantor shall not be permitted to assign this Agreement or any of its rights, interests or obligations hereunder, either voluntarily or by operation of law, in whole or in part, without the prior written consent of SUMMIT.  Notwithstanding the foregoing, with the express exclusion of the Assigned Payments, Grantor shall have the right, on a single occasion, to sell, transfer or hypothecate (all herein called "assign") all of Grantor's right to receive all monies payable to Grantor hereunder (which, for clarity, expressly excludes any and all Assigned Payments (as that term is defined in the ILOD), which cannot be assigned without the express, prior written approval of Franklin pursuant to the terms of the ILOD); provided that any such assignment shall not occur until after the initial commercial release of the Picture in the U.S..  Any such assignment shall be subject to all pertinent laws and governmental regulations and to the rights of SUMMIT hereunder.  In the event of any such assignment by Grantor, SUMMIT’s standard ILOD  shall be executed by Grantor and by the transferee and delivered to SUMMIT.  SUMMIT may grant, assign, sublicense, hypothecate or pledge the Agreement or any of its rights, interests or obligations therein to any third party and the Agreement shall be binding upon and shall inure to the benefit of SUMMIT, its successors and assigns. The Rights shall also include the unrestricted right to assign, license or sublicense to any entity, on either an exclusive or non-exclusive basis, and otherwise exploit (both itself and through affiliates and third parties) the Rights by such manner and means and on such terms and conditions as SUMMIT deems appropriate, including, without limitation, the right to assign, license or sub-license (both itself and through affiliates and third parties) any exhibition, performance, broadcasting, distribution and/or exploitation rights to exhibitors, broadcasters, sub-distributors, consumers, end-users and other persons and the right to grant to any other entity the right to further license or assign the rights granted to them.  The parties acknowledge and agree that all such third parties shall have the right to assume such rights.  This paragraph is intended by the parties hereto to be a specific consent to any and all such assignments, licenses and sub-licenses (and further assignments, licenses and sub-licenses by such assignees, licensees and sub-licensees) and to overcome any restrictions on assignment, licensing and sub-licensing arising under the case Gardner v. Nike (279 F.3d 774 (9th Cir. 2002)) or under similar laws, precedent or otherwise.  Grantor hereby acknowledges and agrees that SUMMIT’s Rights under this Agreement shall be absolute and irrevocable during the Term, as the same may be extended or renewed.





18.	DEFAULT:





	18.1	Grantor’s Default:  The occurrence of any of the following shall constitute a “Grantor’s Default”: (a) A breach by Grantor of the performance of any material term, condition or covenant under this Agreement, including, but not limited to, any representation or warranty, and the failure to cure such breach within fifteen (15) Business Days after written notice thereof; (b) If at any time during the Term hereof Grantor shall (i) be adjudicated bankrupt or petition for or consent to any relief under any bankruptcy, reorganization, receivership, liquidation, compromise or arrangement or moratorium statutes, (ii) make an assignment for the benefit of its creditors, (iii) petition for or be subjected to the appointment of a receiver, liquidator, trustee or custodian for all or a substantial part of its assets which is not discharged within sixty (60) days from the date of appointment thereof, or (iv) admit in writing its inability to pay its debts generally when due; or (c) If the Picture or any portion thereof is attached or levied upon and such attachment or levy is not released within thirty (30) days after such attachment or levy.  In the event of a Grantor’s Default, SUMMIT may, without limiting or waiving any other rights or remedies that may be available to SUMMIT, terminate this Agreement in its entirety and be relieved of all obligations hereunder, including, without limitation, the obligation (if any) to loan or advance or cause to be loaned or advanced any further monies for the Picture, including, without limitation, any obligation to fund the Minimum Guarantee.  Without limiting the foregoing, upon such termination, Grantor shall repay the aggregate of any sums advanced or expended by SUMMIT (and not recouped in connection with the Picture), with accrued Interest thereon, including, but not limited to, any and all Minimum Guarantee payments (including, but not limited to, any and all Assigned Payments paid to Franklin, for which Grantor must reimburse SUMMIT, it being agreed that SUMMIT shall have no obligation to seek reimbursement of such payments from Franklin, nor shall SUMMIT or Grantor have any right to seek reimbursement of such payments from Franklin except (where SUMMIT is concerned only) as otherwise permitted by and/or set forth in the Escrow Agreement).





[bookmark: OLE_LINK26][bookmark: OLE_LINK27]	18.2	Default by SUMMIT:  SUMMIT shall have fifteen (15) Business Days from its receipt of Grantor’s written notice that SUMMIT has breached any material term, condition or covenant under this Agreement, including, but not limited to, any representation or warranty, in which to cure the default set forth in such notice. The sole remedy available to Grantor for any breach or alleged breach of this Agreement by SUMMIT shall be the recovery of actual, compensatory damages, if any, and the Rights herein granted by Grantor shall not terminate by reason of such breach.  Such remedy shall only be available if SUMMIT has failed to cure the default specified in such written notice within said fifteen (15) Business Day period.  For the avoidance of doubt, in no event may Grantor terminate this Agreement, obtain punitive, special or consequential damages, or obtain injunctive or any other form of equitable relief with respect to any breach of this Agreement by SUMMIT.  Notwithstanding the foregoing, in the event SUMMIT fails to pay any portion of the Minimum Guarantee when due(including but not limited to, any portions of the Minimum Guarantee which constitute Assigned Payments), SUMMIT shall have fifteen (15) Business Days in which to cure said default, commencing upon SUMMIT’s receipt of Grantor’s written notice thereof (the “Cure Period”).  If SUMMIT does not cure such failure within said Cure Period, Grantor shall have the right to terminate this Agreement.  In the event of a good faith disagreement as to whether such unpaid portions of the Minimum Guarantee are due, the matter must be submitted first to Mediation (as defined in and pursuant to the terms of Paragraph 21 below) and, if such Mediation does not fully resolve the dispute to the full satisfaction of both parties (which satisfaction shall be acknowledged, if at all, by each such party delivering written notice [each, a “Mediation Approval Notice”] of its full and unconditional approval of the outcome of the Judgment (as defined in Paragraph 21 below) to the applicable Mediation, then to binding Arbitration (as defined in and pursuant to the terms of Paragraph 21 below), provided that the parties shall use the expedited Mediation Rules (as defined in Paragraph 21) or Arbitration Rules (as defined in Paragraph 21), as applicable, in lieu of the Mediation Rules or Arbitration Rules (as applicable) otherwise applicable under such provisions, and such Mediation proceeding (if Mediation Approval Notices are timely delivered by both parties) or Arbitration proceeding (if applicable), must find SUMMIT in breach of this Agreement, prior to the commencement of the Cure Period and any termination of this Agreement. Mediation Approval Notices shall be delivered by each party to the applicable Dispute Resolution Expert, if at all, no later than ten (10) Business Days following the Dispute Resolution Expert’s delivery of the applicable Judgment to the parties.  For clarity, failure to timely deliver a Mediation Approval Notice shall serve as constructive notice that the applicable party shall deliver a Demand (as defined in Paragraph 21 below) to commence Arbitration proceedings within the next ten (10) Business Days.





[bookmark: OLE_LINK13][bookmark: OLE_LINK14]19.	BANKRUPTCY:  In the event of Grantor’s bankruptcy, the parties acknowledge and agree that the licensed rights hereunder are fundamentally in the nature of “intellectual property” as defined in the Bankruptcy Code, that SUMMIT’s continued enjoyment of all granted Rights is fundamental to the basic grant hereunder, and therefore all Rights granted to SUMMIT shall be deemed intellectual property subject to SUMMIT’s election under Section 365(n)(1)(B) of the Bankruptcy Code.  The parties hereby acknowledge that for all purposes, including but not limited to, any interpretation related to bankruptcy law (inclusive of issues related to Bankruptcy Code Section 365n), SUMMIT’s right to recoup the Minimum Guarantee, its Distribution Expenses and any and all other amounts allowed under this Agreement refers to the equitable doctrine of recoupment and does not constitute a legal or equitable “right of setoff” under any applicable state or federal law.





20.	NO THIRD PARTY BENEFICIARIES:  Nothing contained in this Agreement shall be construed so as to create any third party beneficiary hereunder.  Nothing in or pursuant to this Agreement shall entitle any third party (including, but not limited to, Franklin) to any remedies against SUMMIT, at law, in equity, or otherwise, including, without limitation, any audit rights or the right to seek or obtain injunctive relief against SUMMIT's distribution of the Picture.  Nothing set forth in this Paragraph is intended to limit any of the rights or remedies conferred upon Franklin pursuant to the Franklin-SUMMIT Agreement or otherwise arising out of such Franklin-SUMMIT Agreement.





21.	NO EQUITABLE RELIEF:  Notwithstanding any other provision of this Agreement, Grantor’s sole remedy for any breach by SUMMIT of any of its obligations under this Agreement shall be an action at law for actual, compensatory (but not consequential, special or punitive) damages pursuant to Paragraph 18, and Grantor acknowledges that such damages are fully adequate to compensate Grantor in the case of any breach by SUMMIT hereunder.  In no event shall Grantor seek or be entitled to obtain specific performance, rescission, injunctive relief or any other form of equitable relief.





22.	GOVERNING LAW:  The parties agree this Agreement is to be construed in accordance with the laws of the State of California and hereby waive any argument that conflicts-of-laws principles are, or would be, applicable to any dispute relating to this Agreement, whether the dispute arises out of contract or tort.





23.	DISPUTE RESOLUTION:  Except as expressly set forth herein, the parties hereto agree that they shall first attempt to resolve any and all disputes or controversies of any nature arising at any time under this Agreement (whether or not relating to the Picture) or otherwise in connection with the Picture (each, a “Dispute”) by non-binding mediation (unless the parties otherwise agree to make the outcome of such mediation binding) in accordance with the procedures set forth in this Paragraph (each, a “Mediation”)  through the JAMS Mediation Procedures (the “Mediation Rules”) and if such Mediation does not fully resolve the Dispute to the satisfaction of both parties, then by binding arbitration in accordance with the procedures set forth in this Paragraph (each, an “Arbitration”), which shall constitute the sole dispute resolution mechanisms hereunder. The Arbitration shall be initiated and conducted according to the JAMS Comprehensive Arbitration Rules and Procedures (“Arbitration Rules”).  The Mediation and, if applicable, Arbitration, shall each be conducted in Los Angeles County.





	23.1	The party seeking Mediation or, if applicable, Arbitration (“Demanding Party”) shall deliver a written notice of demand to resolve the Dispute (the “Demand”) to the other party (“Non-Demanding Party”) and shall advise the JAMS that the parties have agreed to the procedure set forth below for the selection of the Dispute Resolution Expert (defined below).  In no event shall the Demand be made after the date when institution of legal or equitable proceedings based on such claim, dispute or other matter in question be barred by the applicable statute of limitations.  The Demand shall include a short and plain statement of the Dispute, the amount of money being sought, and the name of the person the Demanding Party proposes to act as Dispute Resolution Expert to preside over the Mediation or Arbitration, as applicable.  Within ten (10) Business Days after receipt of the Demand, the Non-Demanding Party shall deliver a written response to the Demanding Party.  Such response shall include a short and plain statement of the Non-Demanding Party’s defenses to the Dispute, any claims the Non-Demanding Party wishes to make that are related to the Dispute identified in the Demand, and shall also state whether the Non-Demanding Party agrees to the proposed Dispute Resolution Expert, or, if not, the name of the person the Non-Demanding Party proposes to act as such Dispute Resolution Expert.  In each case, the Dispute Resolution Expert shall be a former judge or justice of a state or federal court in California, or an active member of the State Bar of California, with no less than ten (10) years of experience in the entertainment industry and no less than twenty (20) years of experience handling complex business transactions or litigation (an “Dispute Resolution Expert”). If the parties do not both timely deliver Mediation Approval Notices to the Dispute Resolution Expert for the applicable Mediation, a different Dispute Resolution Expert shall be selected for the subsequent, corresponding Arbitration.





	23.2	If the parties cannot agree upon a single Dispute Resolution Expert for the applicable Mediation or Arbitration, the following shall apply:  





		a.	Within five (5) business days after the earlier of (i) the service of the Non-Demanding Party’s pleading, and (ii) the last day for service of the Non-Demanding Party’s pleading, each party (who must be represented by counsel or appear in pro per) shall transmit to the JAMS a list of four (4) persons on the JAMS mediation panel or JAMS arbitral panel (as applicable) qualified to serve as the applicable Dispute Resolution Expert.  If any single name appears on the list of both parties for the applicable dispute resolution mechanism, then the JAMS shall select one of the mutually selected names at random and that person shall be appointed as the applicable Dispute Resolution Expert.





		b.	If no name appears on the list of both parties, then the lists shall be exchanged and each party may strike one (1) name from the list of the other party, and the parties shall, within three (3) Business Days thereafter, submit to the JAMS their ranking of all remaining nominees in descending order of preference with sequential points assigned to each name (assigning “1” to the lowest choice).  The person with the highest total number of points shall be appointed as the applicable Dispute Resolution Expert.  In the event of a tie, one (1) of the names with the highest total number of points shall be selected by the JAMS and that person shall be appointed as the Dispute Resolution Expert.





		c.	If the person selected as the applicable Dispute Resolution Expert declines to serve or becomes unwilling or unable to serve after selection or appointment, then the nominee with the next highest total number of points (or, if there had been a tie, another nominee with an equal total number of points) shall be appointed as the applicable Dispute Resolution Expert.





		d.	If any party to a Dispute materially fails to fully and timely participate in the foregoing selection process, then the JAMS shall appoint a Dispute Resolution Expert from the participating party’s list of qualifying, acceptable Dispute Resolution Experts.





	23.3	The provisions of California Code of Civil Procedure Section 1283.05 shall apply to any Mediation or Arbitration arising under this Agreement subject to the following:





			a.	The fifteen (15) day periods set forth in subsections (a)(2)(A) and (B) of section 1282.2 shall be deemed to be periods of fifteen (15) Business Days.  





			b.	The only discovery methods to be utilized shall be production of documents and depositions unless the applicable Dispute Resolution Expert finds that another method of discovery (e.g., interrogatories) is the most reasonable and cost efficient method of obtaining the information sought.





			c.	All discovery requests shall be first submitted to the applicable Dispute Resolution Expert who must authorize the propounding of each request and deposition notice in advance.  For document requests and other written discovery methods, the applicable Dispute Resolution Expert shall authorize the request only after finding that (i) the request is not intended solely to delay the proceedings or harass the other party, (ii) the material sought is relevant to the issues in the Dispute, and (iii) the nature and scope of such discovery is reasonable under the circumstances.  For deposition notices, the applicable Dispute Resolution Expert shall authorize the deposition only after finding that the proposed deponent is likely to have personal knowledge of facts relevant to the issues in the Dispute.





			d.	Only documents relating to the Picture that is the subject of this Agreement (and specifically excluding documents pertaining to SUMMIT’s business generally) may be sought unless Grantor demonstrates, and the applicable Dispute Resolution Expert finds, a compelling need for their production.





			e.	Each deposition shall be limited to seven (7) hours of actual question and answer time unless the party desiring additional time demonstrates, and the applicable Dispute Resolution Expert finds, that the deposition has been expeditiously conducted and there is a compelling need for additional time.





	23.4	There shall be a court reporter record made of the applicable Arbitration hearing (but not Mediation proceeding) and said record shall be the official transcript of such proceedings.  





	23.5	The applicable Dispute Resolution Expert shall issue a written opinion specifying the legal and factual basis for the award and the types of damages awarded (a “Judgment”).  





	23.6	In no event shall any Dispute Resolution Expert have the power to enter temporary restraining orders, preliminary or permanent injunctions affecting SUMMIT’s distribution or exploitation of the Picture or any marketing, advertising, promotional or publicity materials in connection therewith.  The parties further agree that in any arbitration or other action regarding or related to this Agreement, the damages that may be awarded to Grantor shall be limited to any actual damages suffered and the power of the Dispute Resolution Expert to award damages shall be limited thereto.  Without limiting the foregoing, IN NO EVENT SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO AWARD GRANTOR ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, OR PUNITIVE DAMAGES, NOR SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO CONFER ANY AWARD TO GRANTOR BASED ON ANY CLAIM FOR LOSS OF PROFITS, LOST BUSINESS, OR LOST BUSINESS OPPORTUNITIES.





	23.7	All aspects of the Mediation and, if applicable, Arbitration proceedings, including, but not limited to, all testimony, documents and the Judgment shall remain strictly confidential at all times.  Only the parties, their counsel, the Dispute Resolution Expert, witnesses and a court reporter may attend the Mediation and, if applicable, Arbitration, hearings.





		a.	To maintain the confidentiality of the proceedings, the parties agree not to file a petition or motion seeking to confirm the Judgment until (i) sixty (60) days after the applicable Dispute Resolution Expert’s timely receipt of the applicable Mediation Approval Notices (and confirmation of such receipt being made to both parties), or (ii) if both parties do not timely issue a Mediation Approval Notice, sixty (60) days after the applicable  Dispute Resolution Expert’s issuance of the applicable Judgment (collectively, the “Holding Period”). If all monetary and other relief required by the applicable Judgment is fully satisfied within such Holding Period, then no petition or motion to confirm such Judgment shall be brought. Any permitted petition or motion to confirm a Judgment shall be brought solely in a court of competent jurisdiction in Los Angeles County.  If either party refuses to perform any or all of its obligations under the Judgment on or before the expiration of the Holding Period, the other party may seek to enforce such Judgment in any court of competent jurisdiction in Los Angeles County.





		b.	All documents filed in court relating to any Mediation or Arbitration proceeding shall be filed under seal utilizing the procedures set forth in California Rule of Court, Rules 2.550-2551, or other subsequently enacted statues or rules concerning filings under seal.





		c.	Any breach of the confidentiality of the proceedings by any party may be grounds for sanctions by the Dispute Resolution Expert or the court.





	23.8	Once (i) Mediation Approval Notices are timely delivered by both parties following receipt of a Judgment for a Mediation, or (ii) the Judgment is issued in connection with any subsequent Arbitration corresponding to a Mediation where one (1) or both parties did not timely issue a Mediation Approval Notice, the applicable Judgment shall be binding upon the parties and shall constitute a full and final adjudication of the Dispute except where: (i) the applicable Dispute Resolution Expert exceeded its powers during the applicable Mediation or Arbitration, and/or (ii) when the applicable Dispute Resolution Expert acted in a corrupt manner in relation to an applicable Mediation or Arbitration proceeding. The Dispute Resolution Expert shall not have the power to commit errors of law or legal reasoning and the Judgment may be vacated or corrected on appeal to a court of competent jurisdiction for any such error, including but not limited to the JAMS appellate process.   If an appeal is permissible pursuant to this Paragraph, then either party may submit the Dispute to the JAMS Optional Appeal Procedure using the JAMS’ Mediation Rules or Arbitration Rules (as applicable).





	23.9	The fees of the Dispute Resolution Expert shall be borne equally by SUMMIT and Grantor, provided that any Dispute Resolution Expert may require that such fees be borne in such other manner as such Dispute Resolution Expert determines is required solely in order for this Paragraph 23 to be enforceable under applicable law.  





24.	CONFLICTS OF LAW:  If there is any conflict between any provision of this Agreement and any present or future statute, law, ordinance, regulation or collective bargaining agreement, the latter shall prevail; provided, that the provision hereof so affected shall be limited only to the extent necessary and no other provision shall be affected.





25.	SECTION/PARAGRAPH HEADINGS:  The headings of the sections and paragraphs of this Agreement are for convenience only, and they shall not be of any effect in construing the contents of the respective sections or paragraphs.





26.	ENTIRE AGREEMENT:  This Agreement sets forth the entire agreement and understanding of the parties concerning the subject matter of this Agreement and supersedes all prior agreements, arrangements and understandings regarding such subject matter between the parties hereto.





27.	MODIFICATIONS:  This Agreement cannot be amended, modified or changed except by a written instrument duly executed by authorized officers of the parties hereto.  





28.	CONDITIONS PRECEDENT:  Notwithstanding anything in this Agreement to the contrary, each and all of SUMMIT’s duties and obligations to Grantor pursuant to this Agreement are and shall be subject to Grantor’s execution of this Agreement, and SUMMIT’s acceptance of chain-of-title and other underlying rights documentation for the Picture, including, without limitation, SUMMIT’s receipt of documentation acceptable to SUMMIT confirming that (a) Grantor shall have satisfied and performed all of Grantor’s obligations to third parties in connection with the Picture, (b) all payments required to be made by Grantor in connection with the Picture have been and shall be fully paid and satisfied by Grantor, and  (c) all liens against the Picture (e.g., any guilds or unions, banks, etc.) shall have been extinguished with respect to SUMMIT’s rights of distribution (collectively, “Conditions Precedent”).  In the event such Conditions Precedent shall have not been fully satisfied by Grantor in a timely manner in accordance with the provisions of this Agreement, then SUMMIT shall have the right to terminate this Agreement with respect to the Picture and shall thereafter have no further obligations to Grantor under this Agreement.





[bookmark: OLE_LINK6][bookmark: OLE_LINK8]	The following Exhibits (and any and all exhibits and/or schedules referenced therein) are attached hereto and are incorporated herein by this reference as an integral part of this Agreement:





		(a)	EXHIBIT 1 – Schedule of Definitions;


		(b)	EXHIBIT 2 – Franklin-SUMMIT Agreement;


		(c)	EXHIBIT 3 – ILOD;


		(d)	EXHIBIT 4 – Escrow Agreement;


		(e)	EXHIBIT 5 – Time Agreement;


		(f)	EXHIBIT 6 – Pollack Talking Points;


		(g)	EXHIBIT 7 -  Settlement Agreement;


		(h)	EXHIBIT 8 – Pre-Approved Public Statement; and


		(h)	EXHIBIT C – Delivery Schedule.





	This Agreement is legally binding upon the parties hereto.  In the event of any inconsistency between the terms of this Acquisition Agreement (including, but not limited to, any capitalized terms as defined herein) and the terms of any Exhibit (including, but not limited to, any capitalized terms as defined thereunder), the terms of this Acquisition Agreement (including, but not limited to, any capitalized terms as defined herein) shall control.  	Comment by Wendy Jaffe: I think this reference to AA as opposed to “Agreement” is correct because “Agreement” refers to the entire doc with all exhibits and schedules and here we are talking about a conflict between this portion of the entire Agreement (the AA) and those exhibits and schedules.	Comment by Wendy Jaffe: Same as above.








AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:








SUMMIT ENTERTAINMENT, LLC		AMAZING GRACE MOVIE, LLC








_______________________				_________________________


Signature								Signature


_______________________				_________________________


Print Name								Print Name


_______________________				_________________________


Title									Title


										_________________________


										Tax ID Number











[Signatures Continue on the Next Page]








ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:








AL’S RECORDS & TAPES			ALAN ELLIOTT








_______________________	__			_________________________


Signature								Signature


________________________			_________________________


Print Name								Print Name


________________________			_________________________


Title									Title


________________________			__________________________


Tax ID Number							Tax ID Number										





ARETHA FRANKLIN				CROWN PRODUCTIONS, INC.








_________________________			__________________________


Signature								Signature


										__________________________


										Print Name


										__________________________


										Title


										__________________________


										Tax ID Number
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 1


(SCHEDULE OF DEFINITIONS)




The Rights referenced in Paragraph 3.1 of the Acquisition Agreement to which this Exhibit 1 is attached shall have the meanings ascribed to them as follows:


1. Airline Rights:  “Airline Rights” shall mean the right to exploit the Picture via direct exhibition in airplanes flying the flag of or serviced from any country within the Territory or whose principal offices are located in the Territory (regardless of the country of the “flag flown” or registry).



2. Ancillary Rights: “Ancillary Rights” shall mean the right to exploit all ancillary and subsidiary rights in and to the Picture including, but not limited to, Merchandising Rights, commercial tie-in rights, Print Publishing Rights, Soundtrack Rights, Master Rights, Music Publishing Rights, Music Performance Rights, Clip Rights and Electronic Publishing Rights. All Ancillary Rights are reserved to Grantor.


3. Clip Rights:  “Clip Rights” shall mean the right to exploit, in any and all media, whether now known or hereafter devised, all footage, trims and outtakes (including but not limited to “bloopers”, behind-the-scenes and “B-roll” footage) of and from the Picture, and any portions thereof, in any manner and style as SUMMIT shall determine in its sole discretion, including, without limitation, in connection with the creation of other motion pictures, television programs, Internet programs and other audiovisual works, and to license such footage, trims and outtakes as “stock footage” (as that term is commonly understood in the entertainment industry). All Clip Rights are reserved to Grantor, provided that notwithstanding the foregoing, the Rights granted to SUMMIT shall include, without limitation, the exclusive right to license clips of the Picture for the purposes of promoting the Picture, SUMMIT’s distribution thereof and SUMMIT (e.g., on SUMMIT’s corporate reel), provided SUMMIT shall not use more than two (2) consecutive minutes of any one (1) sound recording of any musical composition appearing in the Picture (i.e., not more than two (2) consecutive minutes of any one (1) song, whether or not such song is synchronized with any audio-visual materials) for any purposes hereunder.


4. Digital Locker: “Digital Locker” shall mean virtual storage locations, whether secured on a hard drive or by other means, which are offered by SUMMIT, its retailers, vendors and/or other third parties and are utilized such that consumers who are licensed, sold or given the right to access a digital copy of the Picture may do so at any time (regardless of when the Term may expire).  


5. Download-to-Burn: “Download-to-Burn” shall mean that method of Electronic Sell-Thru Rights exploitation where consumers are licensed, sold or given the right to burn a limited number of copies (e.g., DVD or Blu-ray copies) of the Picture after having first received a copy of such Picture by electronic, fiberoptic or other non-tangible method of transmission. 



6. Download-to-Own:  “Download-to-Own” shall mean that method of Electronic Sell-Thru Rights exploitation where consumers are licensed, sold or given the right to store a copy of the Picture on hard drives, mobile phones, tablets, memory sticks, Digital Lockers, or other storage receptacles, media or devices for an indefinite period of time (regardless of when the Term may expire) after having first received a copy of such Picture by electronic, fiberoptic or other non-tangible method of transmission (irrespective of whether or not there is a download) but such consumers are either not entitled to transfer such copy, or are only entitled to transfer such copy a limited number of times, onto other storage device(s).


7. Electronic Publishing Rights:  “Electronic Publishing Rights” shall mean the right to reproduce, adapt, display, perform and create derivative works (e.g., video games) based on the Picture or any portion thereof in photographic, audio, video, optical, digital and interactive forms and in any other form or method of copying, recording, manipulation, transmission and use, whether now known or hereafter devised (the “Electronic Works”), the purpose of which is to allow the user to selectively display, manipulate or perform the Electronic Work and/or derivative material based on the Electronic Work and/or any portions thereof, alone or in conjunction with other audio, visual, photographic and/or digital computer software, firmware, hardware and/or any other systems now known or hereafter devised, including, but not limited to all CD-I’s, CD-ROM’s, game consoles, handheld devices and multimedia players but specifically excluding all uses encompassed by the Home Video Rights.  Electronic Publishing Rights includes, but is not limited to, “Social Games Rights” and “Mobile Application Rights”.  The Electronic Publishing Rights (including, but not limited to, Social Game Rights and Mobile Application Rights) are reserved to Grantor.


8. Electronic Sell-Thru Rights:  “Electronic Sell-Thru Rights” shall mean the right to transmit the Picture via electronic, fiberoptic or other non-tangible means, to a device (e.g., a set-top box, computer, mobile phone, mp3 player, PDA, tablet, satellite dish or other device)  from an outside source, for viewing, taping, recording or storage on such device or on tape, disc, card, drive or any other means of permanent data retention, for subsequent replay at any time, as well as the right to store and access the Picture at any time in a “Digital Locker”, in each case whether or not a download is required.  The Electronic Sell-Thru Rights, includes, but is not limited to the exclusive right to give or sell consumers the right to access the Picture digitally at any time through a Digital Locker after first purchasing a Video Device of the Picture, irrespective of whether or not there is an upcharge.  Electronic Sell-Thru includes, but is not limited to “Download-to-Own” and “Download-to-Burn”.



9. Home Video Rights: “Home Video Rights” shall mean the right to distribute the Picture on a rental, revenue sharing and/or sell-thru basis, through any and all formats of Video Devices whether now known or hereafter devised (including, without limitation, all kinds of tapes, cassettes, discs, chips, cards, memory sticks and other devices, whether now known or hereafter devised, including but not limited to, all formats of videotapes, videocassettes and videodiscs, including, but not limited to, Blu-Ray Disc, HD-DVD, DVD and VHS, as such terms are commonly understood in the video industry), including, but not limited to, all forms of Video Devices capable of being played on tangible devices, whether now known or hereafter devised, including, without limitation, DVD players, Blu-Ray Disc players, computers and video game consoles and any and all Digital Formats whether now known or hereafter devised, including without limitation, by means of  the Electronic Sell-Thru Rights (including, but not limited to, Download-to-Own and Download-to-Burn and access through a Digital Locker), the Video-On-Demand Rights (including, but not limited to, transactional, advertiser-supported and free forms of Video-On-Demand, Near Video-On-Demand Rights and Subscription Video-On-Demand Rights and Pay-Per-View Rights appurtenant to home video exploitation of the Picture) and other free and pay-per-transaction methods of distribution, by any and all methods of delivery, whether now known or hereafter devised, including, without limitation, cable, satellite, fiberoptics and any and all Internet Delivery Mechanisms.  



10. Internet:   “Internet” shall mean a non-licensed, open or closed-access data delivery network or networks (including broadband delivery networks) for point-to-point or point-to-multipoint transfer of digital information (including but not limited to video, audio and text) using open protocols (e.g., TCP or IP or any successor protocols thereto, whether now known or hereafter devised) to any device capable of accommodating open protocol, including televisions, personal computers, set-top boxes, and other Internet-enabled devices, and any private or proprietary network that connects to such network(s) through bridges or gateways, including, without limitation, the technologies currently known as the internet, and Internet II.


11. Internet Delivery Mechanisms:  "Internet Delivery Mechanisms" shall mean the facilities of a communications system of one or more computer networks that utilize TCP/IP or other architecture or that use computer terminals, terminal servers, routers, multicasting technology or other high speed data connections, that allow the user to engage in two-way transmissions over the system, irrespective of the operator of the system or the means by which signals are carried or received.  Without limiting the generality of the foregoing, the Internet Delivery Mechanisms shall include the Internet as presently configured and all modifications and additions thereto and substitutions thereof (including, without limitation, the Internet II, any proprietary computer services, any local area network, any computer-assisted interconnected network, DSL and any and all other on-line systems), whether using means, methods, processes media or technology now known or hereafter devised.  It is specifically acknowledged and agreed that distributing a Picture by means of Internet Delivery Mechanisms shall include such processes as "downloading" (as such term is used in the Internet industry) a Picture, as well as, "streaming" (as such term is used in the Internet industry) a Picture, whether at a time determined by the end user or any third party.



12. Master Rights: “Master Rights” shall mean one hundred percent (100%) of the copyright in the Territory (including any and all renewals and extensions thereof) in and to all sound recordings embodying music that are created for, and embodied in or used in connection with, the Picture (e.g., underscore), including, for the avoidance of doubt, the right to administer such copyrights.  The Master Rights are reserved to Grantor.


13. Merchandising Rights:  “Merchandising Rights” shall mean the sole and exclusive right to manufacture, sell, market and exploit commercial and non-commercial goods and services created in connection with the Picture including, without limitation, the right to produce and exploit clothing, toys, books, food, novelty items, and games based on the Picture or utilizing, depicting or embodying any of the characters, situations or events depicted or portrayed in the Picture and the artwork, scenery, props and objects appearing or portrayed therein.  The Merchandising Rights are reserved to Grantor, provided that notwithstanding the foregoing, the Rights granted to SUMMIT shall include, without limitation, the exclusive right to exploit customary commercial tie-ins and products manufactured for the purpose of promoting and publicizing the Picture.


14. Mobile Applications:  “Mobile Applications” shall mean any audiovisual work of authorship embodied in software or other digital electronic form (whether now known or hereafter invented) that has been either pre-installed or downloaded to a “Mobile Device” and is capable of interaction with and/or manipulation by a user on said device.  All rights to exploit Mobile Applications in connection with the Picture are reserved to Grantor. 


15. Mobile Device:  “Mobile Device” shall mean any mobile or handheld device that is capable of receiving audiovisual programming by any means and exhibiting such programming on such device, including, without limitation, cellular phones, pagers, personal digital assistants and other mobile devices now known or hereafter devised.  


16. Mobile Platform:  “Mobile Platform” shall mean a cellular communications system, personal digital communication system, satellite or terrestrial-based multimedia broadcasting service or any other system, network, or service of any kind utilizing any protocol now known or hereafter in existence, including, without limitation, Media Flo, Wireless Application Protocol, Wi-Fi (e.g., 802.11(g)), Wi-Max, 2G, 3G, 4G, DVB-H, DMB, EV-DO, GPRS, GSM, EDGE, CDMA, HSCSD, PCN, UMTS, Bluetooth, IP Datacast, or any successor or similar or dissimilar technology now known or hereafter devised, to transmit audiovisual programming to customers of, or subscribers to services offered by, the operator of such Mobile Platform for reception and exhibition on Mobile Devices.


17. Music Performance Rights:  “Music Performance Rights” shall mean the right to use and perform any and all music, lyrics and musical compositions contained in the Picture and/or recorded in the soundtrack thereof to the extent necessary to exercise any of its rights hereunder.  All Music Performance Rights are reserved to Grantor.


18. Music Publishing Rights: “Music Publishing Rights” shall mean one hundred percent (100%) of the copyright in the Territory (including any and all renewals and extensions thereof) in and to all musical compositions (including lyrics, if any) created for, and embodied in or used in connection with, the Picture (e.g., underscore), including, for the avoidance of doubt, the right to administer such copyrights.  All Music Publishing Rights are reserved to Grantor.


19. Near Video-On-Demand:  “Near Video-On-Demand” shall mean that method of exhibition of the Picture pursuant to which a motion picture or program is delivered via wire, cable or over-the-air (including, without limitation, via microwave, satellite, fiberoptics or the Internet) on a sufficient number of channels to allow subscribers to view a motion picture or program, in its original continuity or otherwise, at a time scheduled by the NVOD operator with greater frequency than the length of such motion picture or program (i.e., over‑lapping exhibitions of such motion picture or program, as scheduled by the NVOD operator, are made available to the subscriber).  



20. Non-Theatrical Rights:  “Non-Theatrical Rights” shall mean SUMMIT’s sole and exclusive right to exploit the Picture in any and all non-theatrical markets, including, without limitation, in educational and religious institutions, prisons, hospitals, hotels, restaurants, bars, clubs, dormitories, passenger carrying vehicles, railroads, governmental bodies (including, but not limited to, diplomatic posts and camps, military bases, military vessels and other military installations and reservations of the Armed Forces of the countries within the Territory, including the U.S.O., Veteran’s Administration, Red Cross and similar organizations), drilling platforms at sea (including, but not limited to, oil rigs), oil fields, fishing fleets and the like, and which exploitation shall include Ship Rights and Airline Rights, and shall in no event include the Theatrical Rights, Television Rights, or Home Video Rights.


21. Pay-Per-View:  "Pay-Per-View" shall mean that method of exhibition, whether by means of the Internet or any form of television or other audiovisual display (e.g. personal computer monitors) now known or hereafter devised, in which the viewing consumer purchases the right to view the Picture, in its original continuity or otherwise, on a fee-per-exhibition basis and in which the exhibitor of the Picture (as opposed to the viewing consumer) determines the time and day of the exhibition of the Picture.



22. Print Publishing Rights:  “Print Publishing Rights” shall mean the right to publish or license for publication the screenplay and/or novelization of the Picture in any and all languages, and to publish in such form any publications as SUMMIT may desire (including, without limitation, books, newspapers, fan magazines, trade periodicals, books on tape, and electronic verbatim displays), and to copyright in SUMMIT’s name or in the name of its nominee, synopses, novelizations, serializations, dramatizations, sketches and other adaptations of and selections from the literary property on which the Picture is based and from the screenplay of the Picture.  The Print Publishing Rights are reserved to Grantor, provided that notwithstanding the foregoing, the Rights granted to SUMMIT shall include, without limitation, the exclusive right to use excerpts from the Picture in heralds, programs, booklets, posters, lobby displays, pressbooks, EPK’s and all other media of advertising and publicity.



23. Ship Rights:  “Ship Rights” shall mean the right to exploit the Picture via direct exhibition on sea or ocean going vessels flying the flag of or serviced from any country within the Territory or whose principal offices are located in the Territory (regardless of the country of the “flag flown” or registry),.



24. Social Game:  “Social Game” shall mean any game played on the Internet via social networking sites (e.g., Facebook) designed to operate as a component of an Alternate Reality Game (“ARG”) as such term is commonly understood in the video game industry. ARG media shall include, but is not limited to, mobile devices, personal computers, and console product components primarily designed to be component to a total ARG experience.  The rights to exploit Social Games in connection with the Picture are reserved to Grantor.


25. Soundtrack Rights: “Soundtrack Rights” shall mean the right to reproduce, distribute, and otherwise exploit phonorecords, or their equivalent, derived from or based upon the Picture (e.g., a soundtrack album), and to license and sublicense the same to any third party. The Soundtrack Rights are reserved to Grantor.


26. Special Versions:  “Special Versions” shall mean closed captioned, dubbed, translated, narrated and/or subtitled versions of the Picture and any trailers thereof, created by SUMMIT or any other party, including but not limited to cut-in, synchronized and superimposed versions thereof in any language for use in such parts of the Territory as SUMMIT deems advisable, for which Grantor shall provide dubbed, translated, subtitled and/or narrated materials in existence at the date of this Acquisition Agreement or subsequently created.


27. Subscription Video-On-Demand:  “Subscription Video-On-Demand” shall mean that method of exhibition of the Picture where the consumer pays a fixed periodic subscription fee or no fee to a service that permits the consumer to view the Picture among other motion pictures and programs, via wire, cable or over-the-air means (including, without limitation, via microwave, satellite, fiberoptics or the Internet) in its original continuity or otherwise, within a reasonable period of time following the viewing consumer’s selection and the viewing consumer can then view the Picture at that time or at a later point in time.  



28. Subsequent Production Rights: “Subsequent Production Rights” shall mean the sole right to exploit all productions that are derivative of the Picture hereunder (e.g., theatrical remakes, sequels, prequels, direct-to-video productions, television productions, spin-offs, live stage productions, musical productions and productions produced for any other media) regardless of form (e.g., theatrical, made-for-cable, episodic television).  The Subsequent Production Rights are reserved to Grantor.


29. Television Rights:  “Television Rights” shall mean the right to exploit the Picture over all forms of television, regardless of the delivery system or payment system (if any) involved, including without limitation, the transmission, retransmission and/or streaming of synchronized audiovisual signals to any audiovisual display device and/or receiver now known or hereafter devised, by any technological means now known or hereafter devised, and regardless of whether, how or how much viewers are charged for the privilege of viewing all or any part of such signals or any television service exploiting them (but specifically excluding the Home Video Rights and any transmission over a Mobile Platform to a Mobile Device). Without limiting the generality of the preceding sentence: the Television Rights shall mean and include, without limitation: (a) the exclusive right to exploit the Picture over advertising supported programming, premium programming, network television, ad hoc network television, television syndication, closed circuit, closed-captioning, secondary audio programming (SAP), basic subscription television, and/or premium subscription television; (b) by all methods of delivery, now known or hereafter devised, whether re-uplinked or otherwise, including without limitation HDTV, fiberoptics, terrestrial, digital terrestrial, satellite, cable, MMDS, MDS, DBS, DDT, DIVA, DIVX, SMATV, MATV, ADSL, LPTV, CATV, and any and all other telecommunication systems and methods of delivery, whether now known or hereafter devised, including, without limitation, by Internet Delivery Mechanisms; and (c) the signals transmitted, retransmitted and/or streamed may be analog and/or digital, point-to-multipoint, and/or point-to-point.


30. Theatrical Rights:  “Theatrical Rights” shall mean all rights to exploit the Picture by means of direct exhibition in theaters (including, without limitation, indoor, outdoor and drive-in theaters), licensed as such in the place where the exhibition occurs, that are open to the general public to view the Picture. 



31. Video Devices:  "Video Devices" shall mean and include, without limitation, all kinds of tapes, cassettes, discs, chips, cards, flash memory units and other devices, whether now known or hereafter devised, including but not limited to, all formats of videotapes, videocassettes, videodiscs, chips, cards, and other technologies in which the Picture is embodied in a tangible medium of expression (including, without limitation, VHS, DVD, PSP, Blu-ray, HD-DVD and laser discs), as these terms are commonly understood in the video industry which contain the Picture, or portions thereof and are intended primarily for viewing the Picture in its original continuity or otherwise. 


32. Video-On-Demand:  "Video-On-Demand" shall mean that method of exhibition of the Picture in which the viewing consumer (as opposed to the exhibitor of the Picture) has the ability to select the time and day of the exhibition of the Picture and the Picture is then transmitted to the viewing consumer (regardless of whether or not a download is required) via wire, cable or over-the-air (including, without limitation, via microwave, satellite, fiberoptics, the Internet or any other non-tangible method of transmission) following the viewing consumer's selection, the viewing consumer can then view the Picture at such time or at a later point in time, and the viewing consumer may or may not be entitled to embody the Picture in a tangible medium, including, but not limited to, discs, tapes, chips, usb ports and other memory devices.  “Video-On-Demand” expressly excludes all forms of Electronic Sell-Thru including, but not limited to, Download-to-Own and Download-to-Burn.  



This Schedule of Definitions is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  In the event of any inconsistency between any capitalized terms as defined here and the capitalized terms as defined in the Acquisition Agreement, the definitions set forth in this Exhibit 1 shall control.  In all other respects, in the event of any inconsistency between the terms of this Schedule of Definitions and the terms of the Acquisition Agreement, the terms of the Acquisition Agreement shall control.   



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________



_________________________
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_______________________
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Tax ID Number


ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
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Signature
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_________________________
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________________________


__________________________



Tax ID Number






Tax ID Number












[Signatures Continue on the Next Page]



ARETHA FRANKLIN


CROWN PRODUCTIONS, INC.
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 1


(SCHEDULE OF DEFINITIONS)




The Rights referenced in Paragraph 3.1 of the Acquisition Agreement to which this Exhibit 1 is attached shall have the meanings ascribed to them as follows:


1. Airline Rights:  “Airline Rights” shall mean the right to exploit the Picture via direct exhibition in airplanes flying the flag of or serviced from any country within the Territory or whose principal offices are located in the Territory (regardless of the country of the “flag flown” or registry).



2. Ancillary Rights: “Ancillary Rights” shall mean the right to exploit all ancillary and subsidiary rights in and to the Picture including, but not limited to, Merchandising Rights, commercial tie-in rights, Print Publishing Rights, Soundtrack Rights, Master Rights, Music Publishing Rights, Music Performance Rights, Clip Rights and Electronic Publishing Rights. All Ancillary Rights are reserved to Grantor.


3. Clip Rights:  “Clip Rights” shall mean the right to exploit, in any and all media, whether now known or hereafter devised, all footage, trims and outtakes (including but not limited to “bloopers”, behind-the-scenes and “B-roll” footage) of and from the Picture, and any portions thereof, in any manner and style as SUMMIT shall determine in its sole discretion, including, without limitation, in connection with the creation of other motion pictures, television programs, Internet programs and other audiovisual works, and to license such footage, trims and outtakes as “stock footage” (as that term is commonly understood in the entertainment industry). All Clip Rights are reserved to Grantor, provided that notwithstanding the foregoing, the Rights granted to SUMMIT shall include, without limitation, the exclusive right to license clips of the Picture for the purposes of promoting the Picture, SUMMIT’s distribution thereof and SUMMIT (e.g., on SUMMIT’s corporate reel), provided SUMMIT shall not use more than two (2) consecutive minutes of any one (1) sound recording of any musical composition appearing in the Picture (i.e., not more than two (2) consecutive minutes of any one (1) song, whether or not such song is synchronized with any audio-visual materials) for any purposes hereunder.


4. Digital Locker: “Digital Locker” shall mean virtual storage locations, whether secured on a hard drive or by other means, which are offered by SUMMIT, its retailers, vendors and/or other third parties and are utilized such that consumers who are licensed, sold or given the right to access a digital copy of the Picture may do so at any time (regardless of when the Term may expire).  


5. Download-to-Burn: “Download-to-Burn” shall mean that method of Electronic Sell-Thru Rights exploitation where consumers are licensed, sold or given the right to burn a limited number of copies (e.g., DVD or Blu-ray copies) of the Picture after having first received a copy of such Picture by electronic, fiberoptic or other non-tangible method of transmission. 



6. Download-to-Own:  “Download-to-Own” shall mean that method of Electronic Sell-Thru Rights exploitation where consumers are licensed, sold or given the right to store a copy of the Picture on hard drives, mobile phones, tablets, memory sticks, Digital Lockers, or other storage receptacles, media or devices for an indefinite period of time (regardless of when the Term may expire) after having first received a copy of such Picture by electronic, fiberoptic or other non-tangible method of transmission (irrespective of whether or not there is a download) but such consumers are either not entitled to transfer such copy, or are only entitled to transfer such copy a limited number of times, onto other storage device(s).


7. Electronic Publishing Rights:  “Electronic Publishing Rights” shall mean the right to reproduce, adapt, display, perform and create derivative works (e.g., video games) based on the Picture or any portion thereof in photographic, audio, video, optical, digital and interactive forms and in any other form or method of copying, recording, manipulation, transmission and use, whether now known or hereafter devised (the “Electronic Works”), the purpose of which is to allow the user to selectively display, manipulate or perform the Electronic Work and/or derivative material based on the Electronic Work and/or any portions thereof, alone or in conjunction with other audio, visual, photographic and/or digital computer software, firmware, hardware and/or any other systems now known or hereafter devised, including, but not limited to all CD-I’s, CD-ROM’s, game consoles, handheld devices and multimedia players but specifically excluding all uses encompassed by the Home Video Rights.  Electronic Publishing Rights includes, but is not limited to, “Social Games Rights” and “Mobile Application Rights”.  The Electronic Publishing Rights (including, but not limited to, Social Game Rights and Mobile Application Rights) are reserved to Grantor.


8. Electronic Sell-Thru Rights:  “Electronic Sell-Thru Rights” shall mean the right to transmit the Picture via electronic, fiberoptic or other non-tangible means, to a device (e.g., a set-top box, computer, mobile phone, mp3 player, PDA, tablet, satellite dish or other device)  from an outside source, for viewing, taping, recording or storage on such device or on tape, disc, card, drive or any other means of permanent data retention, for subsequent replay at any time, as well as the right to store and access the Picture at any time in a “Digital Locker”, in each case whether or not a download is required.  The Electronic Sell-Thru Rights, includes, but is not limited to the exclusive right to give or sell consumers the right to access the Picture digitally at any time through a Digital Locker after first purchasing a Video Device of the Picture, irrespective of whether or not there is an upcharge.  Electronic Sell-Thru includes, but is not limited to “Download-to-Own” and “Download-to-Burn”.



9. Home Video Rights: “Home Video Rights” shall mean the right to distribute the Picture on a rental, revenue sharing and/or sell-thru basis, through any and all formats of Video Devices whether now known or hereafter devised (including, without limitation, all kinds of tapes, cassettes, discs, chips, cards, memory sticks and other devices, whether now known or hereafter devised, including but not limited to, all formats of videotapes, videocassettes and videodiscs, including, but not limited to, Blu-Ray Disc, HD-DVD, DVD and VHS, as such terms are commonly understood in the video industry), including, but not limited to, all forms of Video Devices capable of being played on tangible devices, whether now known or hereafter devised, including, without limitation, DVD players, Blu-Ray Disc players, computers and video game consoles and any and all Digital Formats whether now known or hereafter devised, including without limitation, by means of  the Electronic Sell-Thru Rights (including, but not limited to, Download-to-Own and Download-to-Burn and access through a Digital Locker), the Video-On-Demand Rights (including, but not limited to, transactional, advertiser-supported and free forms of Video-On-Demand, Near Video-On-Demand Rights and Subscription Video-On-Demand Rights and Pay-Per-View Rights appurtenant to home video exploitation of the Picture) and other free and pay-per-transaction methods of distribution, by any and all methods of delivery, whether now known or hereafter devised, including, without limitation, cable, satellite, fiberoptics and any and all Internet Delivery Mechanisms.  



10. Internet:   “Internet” shall mean a non-licensed, open or closed-access data delivery network or networks (including broadband delivery networks) for point-to-point or point-to-multipoint transfer of digital information (including but not limited to video, audio and text) using open protocols (e.g., TCP or IP or any successor protocols thereto, whether now known or hereafter devised) to any device capable of accommodating open protocol, including televisions, personal computers, set-top boxes, and other Internet-enabled devices, and any private or proprietary network that connects to such network(s) through bridges or gateways, including, without limitation, the technologies currently known as the internet, and Internet II.


11. Internet Delivery Mechanisms:  "Internet Delivery Mechanisms" shall mean the facilities of a communications system of one or more computer networks that utilize TCP/IP or other architecture or that use computer terminals, terminal servers, routers, multicasting technology or other high speed data connections, that allow the user to engage in two-way transmissions over the system, irrespective of the operator of the system or the means by which signals are carried or received.  Without limiting the generality of the foregoing, the Internet Delivery Mechanisms shall include the Internet as presently configured and all modifications and additions thereto and substitutions thereof (including, without limitation, the Internet II, any proprietary computer services, any local area network, any computer-assisted interconnected network, DSL and any and all other on-line systems), whether using means, methods, processes media or technology now known or hereafter devised.  It is specifically acknowledged and agreed that distributing a Picture by means of Internet Delivery Mechanisms shall include such processes as "downloading" (as such term is used in the Internet industry) a Picture, as well as, "streaming" (as such term is used in the Internet industry) a Picture, whether at a time determined by the end user or any third party.



12. Master Rights: “Master Rights” shall mean one hundred percent (100%) of the copyright in the Territory (including any and all renewals and extensions thereof) in and to all sound recordings embodying music that are created for, and embodied in or used in connection with, the Picture (e.g., underscore), including, for the avoidance of doubt, the right to administer such copyrights.  The Master Rights are reserved to Grantor.


13. Merchandising Rights:  “Merchandising Rights” shall mean the sole and exclusive right to manufacture, sell, market and exploit commercial and non-commercial goods and services created in connection with the Picture including, without limitation, the right to produce and exploit clothing, toys, books, food, novelty items, and games based on the Picture or utilizing, depicting or embodying any of the characters, situations or events depicted or portrayed in the Picture and the artwork, scenery, props and objects appearing or portrayed therein.  The Merchandising Rights are reserved to Grantor, provided that notwithstanding the foregoing, the Rights granted to SUMMIT shall include, without limitation, the exclusive right to exploit customary commercial tie-ins and products manufactured for the purpose of promoting and publicizing the Picture.


14. Mobile Applications:  “Mobile Applications” shall mean any audiovisual work of authorship embodied in software or other digital electronic form (whether now known or hereafter invented) that has been either pre-installed or downloaded to a “Mobile Device” and is capable of interaction with and/or manipulation by a user on said device.  All rights to exploit Mobile Applications in connection with the Picture are reserved to Grantor. 


15. Mobile Device:  “Mobile Device” shall mean any mobile or handheld device that is capable of receiving audiovisual programming by any means and exhibiting such programming on such device, including, without limitation, cellular phones, pagers, personal digital assistants and other mobile devices now known or hereafter devised.  


16. Mobile Platform:  “Mobile Platform” shall mean a cellular communications system, personal digital communication system, satellite or terrestrial-based multimedia broadcasting service or any other system, network, or service of any kind utilizing any protocol now known or hereafter in existence, including, without limitation, Media Flo, Wireless Application Protocol, Wi-Fi (e.g., 802.11(g)), Wi-Max, 2G, 3G, 4G, DVB-H, DMB, EV-DO, GPRS, GSM, EDGE, CDMA, HSCSD, PCN, UMTS, Bluetooth, IP Datacast, or any successor or similar or dissimilar technology now known or hereafter devised, to transmit audiovisual programming to customers of, or subscribers to services offered by, the operator of such Mobile Platform for reception and exhibition on Mobile Devices.


17. Music Performance Rights:  “Music Performance Rights” shall mean the right to use and perform any and all music, lyrics and musical compositions contained in the Picture and/or recorded in the soundtrack thereof to the extent necessary to exercise any of its rights hereunder.  All Music Performance Rights are reserved to Grantor.


18. Music Publishing Rights: “Music Publishing Rights” shall mean one hundred percent (100%) of the copyright in the Territory (including any and all renewals and extensions thereof) in and to all musical compositions (including lyrics, if any) created for, and embodied in or used in connection with, the Picture (e.g., underscore), including, for the avoidance of doubt, the right to administer such copyrights.  All Music Publishing Rights are reserved to Grantor.


19. Near Video-On-Demand:  “Near Video-On-Demand” shall mean that method of exhibition of the Picture pursuant to which a motion picture or program is delivered via wire, cable or over-the-air (including, without limitation, via microwave, satellite, fiberoptics or the Internet) on a sufficient number of channels to allow subscribers to view a motion picture or program, in its original continuity or otherwise, at a time scheduled by the NVOD operator with greater frequency than the length of such motion picture or program (i.e., over‑lapping exhibitions of such motion picture or program, as scheduled by the NVOD operator, are made available to the subscriber).  



20. Non-Theatrical Rights:  “Non-Theatrical Rights” shall mean SUMMIT’s sole and exclusive right to exploit the Picture in any and all non-theatrical markets, including, without limitation, in educational and religious institutions, prisons, hospitals, hotels, restaurants, bars, clubs, dormitories, passenger carrying vehicles, railroads, governmental bodies (including, but not limited to, diplomatic posts and camps, military bases, military vessels and other military installations and reservations of the Armed Forces of the countries within the Territory, including the U.S.O., Veteran’s Administration, Red Cross and similar organizations), drilling platforms at sea (including, but not limited to, oil rigs), oil fields, fishing fleets and the like, and which exploitation shall include Ship Rights and Airline Rights, and shall in no event include the Theatrical Rights, Television Rights, or Home Video Rights.


21. Pay-Per-View:  "Pay-Per-View" shall mean that method of exhibition, whether by means of the Internet or any form of television or other audiovisual display (e.g. personal computer monitors) now known or hereafter devised, in which the viewing consumer purchases the right to view the Picture, in its original continuity or otherwise, on a fee-per-exhibition basis and in which the exhibitor of the Picture (as opposed to the viewing consumer) determines the time and day of the exhibition of the Picture.



22. Print Publishing Rights:  “Print Publishing Rights” shall mean the right to publish or license for publication the screenplay and/or novelization of the Picture in any and all languages, and to publish in such form any publications as SUMMIT may desire (including, without limitation, books, newspapers, fan magazines, trade periodicals, books on tape, and electronic verbatim displays), and to copyright in SUMMIT’s name or in the name of its nominee, synopses, novelizations, serializations, dramatizations, sketches and other adaptations of and selections from the literary property on which the Picture is based and from the screenplay of the Picture.  The Print Publishing Rights are reserved to Grantor, provided that notwithstanding the foregoing, the Rights granted to SUMMIT shall include, without limitation, the exclusive right to use excerpts from the Picture in heralds, programs, booklets, posters, lobby displays, pressbooks, EPK’s and all other media of advertising and publicity.



23. Ship Rights:  “Ship Rights” shall mean the right to exploit the Picture via direct exhibition on sea or ocean going vessels flying the flag of or serviced from any country within the Territory or whose principal offices are located in the Territory (regardless of the country of the “flag flown” or registry),.



24. Social Game:  “Social Game” shall mean any game played on the Internet via social networking sites (e.g., Facebook) designed to operate as a component of an Alternate Reality Game (“ARG”) as such term is commonly understood in the video game industry. ARG media shall include, but is not limited to, mobile devices, personal computers, and console product components primarily designed to be component to a total ARG experience.  The rights to exploit Social Games in connection with the Picture are reserved to Grantor.


25. Soundtrack Rights: “Soundtrack Rights” shall mean the right to reproduce, distribute, and otherwise exploit phonorecords, or their equivalent, derived from or based upon the Picture (e.g., a soundtrack album), and to license and sublicense the same to any third party. The Soundtrack Rights are reserved to Grantor.


26. Special Versions:  “Special Versions” shall mean closed captioned, dubbed, translated, narrated and/or subtitled versions of the Picture and any trailers thereof, created by SUMMIT or any other party, including but not limited to cut-in, synchronized and superimposed versions thereof in any language for use in such parts of the Territory as SUMMIT deems advisable, for which Grantor shall provide dubbed, translated, subtitled and/or narrated materials in existence at the date of this Acquisition Agreement or subsequently created.


27. Subscription Video-On-Demand:  “Subscription Video-On-Demand” shall mean that method of exhibition of the Picture where the consumer pays a fixed periodic subscription fee or no fee to a service that permits the consumer to view the Picture among other motion pictures and programs, via wire, cable or over-the-air means (including, without limitation, via microwave, satellite, fiberoptics or the Internet) in its original continuity or otherwise, within a reasonable period of time following the viewing consumer’s selection and the viewing consumer can then view the Picture at that time or at a later point in time.  



28. Subsequent Production Rights: “Subsequent Production Rights” shall mean the sole right to exploit all productions that are derivative of the Picture hereunder (e.g., theatrical remakes, sequels, prequels, direct-to-video productions, television productions, spin-offs, live stage productions, musical productions and productions produced for any other media) regardless of form (e.g., theatrical, made-for-cable, episodic television).  The Subsequent Production Rights are reserved to Grantor.


29. Television Rights:  “Television Rights” shall mean the right to exploit the Picture over all forms of television, regardless of the delivery system or payment system (if any) involved, including without limitation, the transmission, retransmission and/or streaming of synchronized audiovisual signals to any audiovisual display device and/or receiver now known or hereafter devised, by any technological means now known or hereafter devised, and regardless of whether, how or how much viewers are charged for the privilege of viewing all or any part of such signals or any television service exploiting them (but specifically excluding the Home Video Rights and any transmission over a Mobile Platform to a Mobile Device). Without limiting the generality of the preceding sentence: the Television Rights shall mean and include, without limitation: (a) the exclusive right to exploit the Picture over advertising supported programming, premium programming, network television, ad hoc network television, television syndication, closed circuit, closed-captioning, secondary audio programming (SAP), basic subscription television, and/or premium subscription television; (b) by all methods of delivery, now known or hereafter devised, whether re-uplinked or otherwise, including without limitation HDTV, fiberoptics, terrestrial, digital terrestrial, satellite, cable, MMDS, MDS, DBS, DDT, DIVA, DIVX, SMATV, MATV, ADSL, LPTV, CATV, and any and all other telecommunication systems and methods of delivery, whether now known or hereafter devised, including, without limitation, by Internet Delivery Mechanisms; and (c) the signals transmitted, retransmitted and/or streamed may be analog and/or digital, point-to-multipoint, and/or point-to-point.


30. Theatrical Rights:  “Theatrical Rights” shall mean all rights to exploit the Picture by means of direct exhibition in theaters (including, without limitation, indoor, outdoor and drive-in theaters), licensed as such in the place where the exhibition occurs, that are open to the general public to view the Picture. 



31. Video Devices:  "Video Devices" shall mean and include, without limitation, all kinds of tapes, cassettes, discs, chips, cards, flash memory units and other devices, whether now known or hereafter devised, including but not limited to, all formats of videotapes, videocassettes, videodiscs, chips, cards, and other technologies in which the Picture is embodied in a tangible medium of expression (including, without limitation, VHS, DVD, PSP, Blu-ray, HD-DVD and laser discs), as these terms are commonly understood in the video industry which contain the Picture, or portions thereof and are intended primarily for viewing the Picture in its original continuity or otherwise. 


32. Video-On-Demand:  "Video-On-Demand" shall mean that method of exhibition of the Picture in which the viewing consumer (as opposed to the exhibitor of the Picture) has the ability to select the time and day of the exhibition of the Picture and the Picture is then transmitted to the viewing consumer (regardless of whether or not a download is required) via wire, cable or over-the-air (including, without limitation, via microwave, satellite, fiberoptics, the Internet or any other non-tangible method of transmission) following the viewing consumer's selection, the viewing consumer can then view the Picture at such time or at a later point in time, and the viewing consumer may or may not be entitled to embody the Picture in a tangible medium, including, but not limited to, discs, tapes, chips, usb ports and other memory devices.  “Video-On-Demand” expressly excludes all forms of Electronic Sell-Thru including, but not limited to, Download-to-Own and Download-to-Burn.  



This Schedule of Definitions is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  In the event of any inconsistency between any capitalized terms as defined here and the capitalized terms as defined in the Acquisition Agreement, the definitions set forth in this Exhibit 1 shall control.  In all other respects, in the event of any inconsistency between the terms of this Schedule of Definitions and the terms of the Acquisition Agreement, the terms of the Acquisition Agreement shall control.   



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number


ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number












[Signatures Continue on the Next Page]



ARETHA FRANKLIN


CROWN PRODUCTIONS, INC.




_______________________



____________________________


Signature







Signature













____________________________













Print Name













____________________________













Title













____________________________













Date



“[_]”

Initials: ______/______
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT


[bookmark: _GoBack]EXHIBIT 2


(FRANKLIN-SUMMIT AGREEMENT)





	This agreement (the “Franklin-SUMMIT Agreement”) is made and entered into as of February 3, 2016 (the “Effective Date”), by and between Ms. Aretha Franklin (“Franklin”) located c/o Jon Cantor, Dykema Gossett LLP, 333 South Grand Avenue, Suite 2100, Los Angeles, California  90071 and Crown Production, Inc. (“Crown”, and together with Franklin, the “Franklin Parties”), a Michigan corporation, located c/o Jon Cantor, Dykema Gossett LLP, 333 South Grand Avenue, Suite 2100, Los Angeles, California  90071 on the one hand, and Summit Entertainment, LLC (“SUMMIT”), located at 2700 Colorado Avenue, Suite 200, Santa Monica, CA 90404 on the other hand, with respect to that certain motion picture presently entitled “Amazing Grace” (the “Picture”).   





	Reference is hereby made to that certain acquisition agreement (the “Acquisition Agreement”) to which this Franklin-SUMMIT Agreement is attached as an Exhibit, dated as of February 3, 2016, by and between Amazing Grace Movie, LLC (“Grantor”) and SUMMIT with respect to the Picture.  The Acquisition Agreement and all of its terms, Exhibits and Schedules (collectively, the “Agreement”), including, but not limited to, the Irrevocable Letter of Direction (the “ILOD”) attached thereto and incorporated therein by reference as Exhibit 3, is hereby approved by the Franklin Parties.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  





	Reference is hereby further made to that certain confidential settlement and release agreement (the “Settlement Agreement”) dated as of February 1, 2016, by and between Grantor, Alan Elliott (“Elliott”) and Al‘s Records & Tapes (“Al’s Records”) on the hand (individually and collectively, “Producer”), and Franklin on the other hand, with respect to the Picture.  





	In consideration of the covenants and conditions set forth herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:





1.	FINANCIAL TERMS OF ACQUISITION AGREEMENT:  





	1.1	Assigned Payments:  Pursuant to the Acquisition Agreement, Grantor is entitled to receive certain payments from SUMMIT in connection with the Picture (collectively, “Grantor Payments”).  Pursuant to the Settlement Agreement, Franklin is entitled to receive a portion of such Grantor Payments (collectively, the “Assigned Payments”), as further reflected in the Settlement Agreement and as irrevocably assigned to Crown for the benefit of Franklin pursuant to that certain irrevocable letter of direct (the “ILOD”) dated as of February 3, 2016, by and among Grantor, the Franklin Parties and SUMMIT, a true and lawful copy of which is attached to the Acquisition Agreement and incorporated therein by reference as Exhibit 3.





	1.2	Reporting Statements:  Pursuant to Paragraph 6.4 of the Acquisition Agreement, SUMMIT has the obligation to report the Gross Receipts of the Picture to Grantor in periodic participations reporting statements as further set forth therein (each, a “Reporting Statement”), including, but not limited to Requested Reporting Statements (as defined therein).  Simultaneously with the delivery of each Reporting Statement to Grantor, SUMMIT shall deliver a copy of such Reporting Statement to the Crown.  In addition, Crown shall have the right, but not the obligation, to request Requested Reporting Statements under the terms of Paragraph 6.4 of the Acquisition Agreement.





	1.3	Audit Rights:  Pursuant to Paragraph 6.5 of the Acquisition Agreement, Grantor has certain audit rights as further set forth therein (“Audit Rights”).  Crown shall have the right, but not the obligation, to exercise those Audit Rights (and only those Audit Rights) afforded to Grantor pursuant to Paragraph 6.5 of the Acquisition Agreement, in accordance with the terms thereof, in the place and stead of Grantor.  





2.	PUBLICITY STATEMENTS: The Franklin Parties acknowledge that the financial interests of the Franklin Parties and SUMMIT are aligned in that they are both based on the success of the Picture.  In light of Franklin’s vast popularity and influence, such success is dependent (at least in part) upon Franklin’s positive support of the Picture and SUMMIT’s distribution thereof at all times under the Acquisition Agreement.  In connection therewith, Franklin has agreed pursuant to Paragraph 6 of the Settlement Agreement to issue at least one (1) public statement in support of the Picture and in support of SUMMIT’s distribution thereof as referenced in Paragraph 10.7 of the Acquisition Agreement (each, a “Public Statement”), it being acknowledged that any conflicting statement made by or on behalf of Franklin is likely to cause irreparable harm, the scope of which cannot be reasonably reduced to a specific sum, whether made  prior to or following the release of the Public Statement. The Public Statement set forth in Exhibit 8 to the Acquisition Agreement is pre-approved by Franklin. SUMMIT shall be required to obtain Franklin’s prior, written approval of any material modifications to the Public Statement, as well as any new Public Statements SUMMIT may wish to be issued by or on behalf of Franklin, in each instance, such approval not to be unreasonably withheld or untimely delayed, it being acknowledged that time is of the essence when dealing with publicity matters and immediate responses may be required in this context.





3.	FRANKLIN MARKETING CONSULTATION RIGHTS:  SUMMIT shall meaningfully consult with Franklin with respect to SUMMIT’s key art/one sheets, trailers, and television promotional spots in connection with the initial theatrical release of the Picture in the U.S..  Except as expressly set forth in this Franklin-SUMMIT Agreement, SUMMIT shall have complete, exclusive and unqualified discretion and control as to the time, manner and terms of distribution, exhibition and exploitation of the Picture in any and all media throughout the Territory, separately or in connection with other motion pictures, in accordance with such policies, terms and conditions and through such parties as SUMMIT in its sole business judgment may determine proper or expedient and the decision of SUMMIT in all such matters shall be binding and conclusive upon Franklin.  





4.	DUBBING THE VOICE OF FRANKLIN:  SUMMIT shall not have the right to re-record any songs so as to dub the singing voice of Franklin; provided that SUMMIT and its licensees shall have the right to dub Franklin’s voice when she is speaking (and only when she is speaking).





5.	USE OF FRANKLIN NAME IN SUMMIT MARKETING MATERIALS:  Because Franklin is the subject of the Picture, as opposed to a participant in the making of the Picture or a financier, distributor or presenter of the Picture, Franklin acknowledges and agrees that at SUMMIT’s discretion, Franklin’s name shall appear in SUMMIT’s creative marketing, advertising, promotional and publicity materials (collectively, “SUMMIT Marketing Materials”)  in places where the names and/or credits of others appear (which may or may not include Grantor and/or SUMMIT) and/or where  no other names and/or credits appear (including the names of Grantor and/or SUMMIT); provided that where Franklin’s name appears in SUMMIT Marketing Materials alongside that of SUMMIT and/or Grantor, Franklin’s name shall be appear in a size equal to or greater than that of SUMMIT and/or Grantor (as applicable).  	Comment by Wendy Jaffe: Please refer to comment #7 in the Acquisition Agreement.





6.	APPROVAL OF NON-PICTURE FRANKLIN FOOTAGE:  SUMMIT agrees that it shall not incorporate any audio-visual footage of Franklin in trailers and television spots concerning the Picture which does not appear in the Picture as the same is delivered to SUMMIT by Grantor without Franklin’s prior, written approval (not to be unreasonably withheld or untimely delayed).  For clarity, there shall be no restriction on SUMMIT’s right to use any and all footage of and from the Picture in trailers and television spots for the Picture, as well as any and all audio-visual materials SUMMIT may create to promote SUMMIT and its distribution of the Picture (e.g., SUMMIT may include clips of the Picture or any trailers or television spots related thereto on SUMMIT’s corporate reel).





7.	SUMMIT INDEMNITY OF FRANKLIN:  SUMMIT shall indemnify, defend and hold the Franklin Parties harmless from all third party claims, costs, liabilities, obligations, judgments or damages (including reasonable attorneys' fees), arising out of or incurred for the purpose of avoiding any suit, claim, proceeding or demand or the settlement thereof, which may be brought against any of the Franklin Parties by reason of SUMMIT’s gross negligence or intentional acts in connection with the distribution, advertising or promotion of the Picture in a manner inconsistent with this Franklin-SUMMIT Agreement (a “Third Party Claim”). 





8.	SETTLEMENT AGREEMENT:  Pursuant to Paragraph 2 of the Settlement Agreement and subject to the terms of the Settlement Agreement, Franklin has waived any and all claims past or present, whether known or unknown, arising under the laws of the State of California and any other jurisdiction, arising out of or relating to Franklin’s current action against Producer pending in the United States District Court for the District of Colorado.  For the benefit on SUMMIT only, Franklin acknowledges and agrees that should Franklin become aware of any facts or circumstances relating to the Litigation which (i) were not known to Franklin at the time Franklin executed the Settlement Agreement, and (ii) had such facts or circumstances been known to Franklin prior to signature of the Settlement Agreement, such facts and/or circumstances would have materially affected Franklin’s decision to execute the Settlement Agreement (each, an “Existing Unknown Claim”), no such Existing Unknown Claim shall have the effect of invalidating the grant of Rights to SUMMIT under the Acquisition Agreement, or entitle Franklin to terminate the Acquisition Agreement, or to seek or obtain injunctive relief against SUMMIT’s distribution of the Picture; provided the foregoing shall not be construed to limit or waive any claims Franklin may have against Producer (such rights at all times being expressly reserved to Franklin).  Without limiting the generality of the foregoing, in the event Producer causes a material breach of the Settlement Agreement or if the Settlement Agreement should otherwise become invalid or be deemed void abinitio or otherwise of no effect (other than as a result of the non-payment of the Crown MG Payment [as such term is defined in the ILOD]), Franklin acknowledges and agrees that Franklin shall not terminate the Acquisition Agreement or seek or obtain injunctive relief against SUMMIT’s distribution or exploitation of the Picture, or the marketing, advertising, promotion or publicity thereof.  Nothing set forth herein is intended to be a waiver of any of Franklin’s rights or remedies against SUMMIT and/or Producer (as applicable) in the event the Crown MG Payment becomes due in accordance with the terms of the ILOD, SUMMIT fails to make such Crown MG Payment and SUMMIT fails to cure such default in accordance with the terms of the Acquisition Agreement.    





9.	ASSIGNMENT:  Except with respect to any joint assignment of this Franklin-SUMMIT Agreement by the Franklin Parties to any personal trust of Franklin or any Franklin family trust (which the Franklin Parties shall jointly have the right, but not the obligation, to do at any time), Crown shall have the right, on a single occasion (only), to sell, transfer or hypothecate (all herein called "assign") all of Crown’s right to receive all Assigned Payments, the foregoing being the sole right of assignment of the Franklin Parties under this Franklin-SUMMIT Agreement.   Any such assignment shall not occur until after the initial commercial release of the Picture in the U.S. and shall be subject to all pertinent laws and governmental regulations and to the rights of SUMMIT hereunder.  In the event of any such assignment by Crown, SUMMIT’s standard irrevocable letter of direction (and, if applicable, non-disturbance agreement) shall be executed by both of the Franklin Parties, the transferee and SUMMIT before being effective.  SUMMIT may grant, assign, sublicense, hypothecate or pledge this Franklin-SUMMIT Agreement, and any of its rights, interests and obligations hereunder, to any third party (provided SUMMIT and this Franklin-SUMMIT Agreement shall be binding upon and shall inure to the benefit of SUMMIT, its successors and assigns. This paragraph is intended by the parties hereto to be a specific consent to any and all such assignments, licenses and sub-licenses (and further assignments, licenses and sub-licenses by such assignees, licensees and sub-licensees) and to overcome any restrictions on assignment, licensing and sub-licensing arising under the case Gardner v. Nike (279 F.3d 774 (9th Cir. 2002)) or under similar laws, precedent or otherwise.  Franklin hereby acknowledges and agrees that SUMMIT’s rights under this Franklin-SUMMIT Agreement shall be absolute and irrevocable during the Term, as the same may be extended or renewed.





10.	NO THIRD PARTY BENEFICIARIES:  Nothing contained in this Franklin-SUMMIT Agreement shall be construed so as to create any third party beneficiary hereunder.  Nothing in or pursuant to this Franklin-SUMMIT Agreement shall entitle any third party (including, but not limited to, Grantor, Elliott or Al’s Records) to any rights or remedies against SUMMIT, at law, in equity, or otherwise, including, without limitation, any right to seek or obtain injunctive relief against SUMMIT's distribution of the Picture.





11.	DEFAULT; REMEDIES:  In the event of a material breach of this Franklin-SUMMIT Agreement by either party (a “Defaulting Party”), such Defaulting Party shall have ten (10) Business Days (the “Cure Period”) from its receipt of the non-defaulting party’s (“Non-Defaulting Party”) written notice that a material breach of a material term, condition or covenant of this Franklin-SUMMIT Agreement has occurred.  Except as otherwise expressly set forth in this Franklin-SUMMIT Agreement, the sole remedy available to the Non-Defaulting Party for any breach or alleged breach of this Franklin-SUMMIT Agreement shall be the recovery of actual, compensatory damages, if any, and solely to the extent the Defaulting Party has failed to cure the default specified in such written notice within the applicable Cure Period.  For the avoidance of doubt, no approvals given by Franklin under the Acquisition Agreement on or before the expiration of the Cure Period, nor any rights conferred upon Franklin and/or Crown, or SUMMIT, pursuant to this Franklin-SUMMIT Agreement, shall terminate by reason of any such breach.  For further clarity, except as expressly set forth in Paragraph 2.2 above, the sole remedy of any Non-Defaulting Party for any breach by a Defaulting Party of this Franklin-SUMMIT Agreement shall be an action at law for actual, compensatory damages and Franklin, Crown and SUMMIT acknowledge that such damages are fully adequate to compensate Franklin Crown and/or SUMMIT (as applicable) for any such breach hereunder.  In no event shall Franklin or Crown be entitled to seek or obtain specific performance, rescission, injunctive relief or any other form of equitable relief in connection with any distribution, exploitation, licensing, sublicensing or turning of the account of the Picture, or the marketing, advertising, promotion or publicity of the Picture. For clarity and without limitation to the foregoing, so long as the  Franklin Conditions (as that term is defined in Paragraph 14.1(xii)(B) of the Acquisition Agreement) have occurred, Franklin shall not be entitled to seek or obtain any form of equitable relief in connection with the licensing, distribution or exploitation of the Picture, or the marketing, advertising, promotion or publicity of the Picture, in any media, in any part of the world, at any time, or in connection with any of the rights or interests granted to SUMMIT pursuant to the Acquisition Agreement; Without limiting the foregoing, neither Franklin nor Crown shall have the right to seek consequential, special or punitive damages against SUMMIT except and solely to the extent such damages are sought as a part of SUMMIT’s indemnity obligations pursuant to Paragraph 7 above, where consequential, special and/or punitive damages are sought as reimbursement for the same to the extent awarded to a third party as a part of the applicable Third Party Claim.





12.	GOVERNING LAW:  The parties agree this Franklin-SUMMIT Agreement is to be construed in accordance with the laws of the State of California and hereby waive any argument that conflicts-of-laws principles are, or would be, applicable to any dispute relating to this Franklin-SUMMIT Agreement, whether the dispute arises out of contract or tort.





13.	DISPUTE RESOLUTION:  Except as expressly set forth herein, the parties hereto agree that they shall first attempt to resolve any and all disputes or controversies of any nature arising at any time under this Franklin-SUMMIT Agreement (whether or not relating to the Picture) or otherwise in connection with the Picture (each, a “Dispute”) by non-binding mediation (unless the parties otherwise agree to make the outcome of such mediation binding) in accordance with the procedures set forth in this Paragraph (each, a “Mediation”)  through the JAMS Mediation Procedures (the “Mediation Rules”) and if such Mediation does not fully resolve the Dispute to the satisfaction of both parties, then by binding arbitration in accordance with the procedures set forth in this Paragraph (each, an “Arbitration”), which shall constitute the sole dispute resolution mechanisms hereunder except solely and exclusively as another forum may be reasonably required to enforce the terms of Paragraph 2 hereof. The Arbitration shall be initiated and conducted according to the JAMS Comprehensive Arbitration Rules and Procedures (“Arbitration Rules”).  The Mediation and, if applicable, Arbitration, shall each be conducted in Los Angeles County.





	13.1	The party seeking Mediation or, if applicable, Arbitration (“Demanding Party”) shall deliver a written notice of demand to resolve the Dispute (the “Demand”) to the other party (“Non-Demanding Party”) and shall advise the JAMS that the parties have agreed to the procedure set forth below for the selection of the Dispute Resolution Expert (defined below).  In no event shall the Demand be made after the date when institution of legal or equitable proceedings based on such claim, dispute or other matter in question be barred by the applicable statute of limitations.  The Demand shall include a short and plain statement of the Dispute, the amount of money being sought, and the name of the person the Demanding Party proposes to act as Dispute Resolution Expert to preside over the Mediation or Arbitration, as applicable.  Within ten (10) Business Days after receipt of the Demand, the Non-Demanding Party shall deliver a written response to the Demanding Party.  Such response shall include a short and plain statement of the Non-Demanding Party’s defenses to the Dispute, any claims the Non-Demanding Party wishes to make that are related to the Dispute identified in the Demand, and shall also state whether the Non-Demanding Party agrees to the proposed Dispute Resolution Expert, or, if not, the name of the person the Non-Demanding Party proposes to act as such Dispute Resolution Expert.  In each case, the Dispute Resolution Expert shall be a former judge or justice of a state or federal court in California, or an active member of the State Bar of California, with no less than ten (10) years of experience in the entertainment industry and no less than twenty (20) years of experience handling complex business transactions or litigation (an “Dispute Resolution Expert”). If the parties do not both timely deliver Mediation Approval Notices to the Dispute Resolution Expert for the applicable Mediation, a different Dispute Resolution Expert shall be selected for the subsequent, corresponding Arbitration.





	13.2	If the parties cannot agree upon a single Dispute Resolution Expert for the applicable Mediation or Arbitration, the following shall apply:  





		a.	Within five (5) business days after the earlier of (i) the service of the Non-Demanding Party’s pleading, and (ii) the last day for service of the Non-Demanding Party’s pleading, each party (who must be represented by counsel or appear in pro per) shall transmit to the JAMS a list of four (4) persons on the JAMS mediation panel or JAMS arbitral panel (as applicable) qualified to serve as the applicable Dispute Resolution Expert.  If any single name appears on the list of both parties for the applicable dispute resolution mechanism, then the JAMS shall select one of the mutually selected names at random and that person shall be appointed as the applicable Dispute Resolution Expert.





		b.	If no name appears on the list of both parties, then the lists shall be exchanged and each party may strike one (1) name from the list of the other party, and the parties shall, within three (3) Business Days thereafter, submit to the JAMS their ranking of all remaining nominees in descending order of preference with sequential points assigned to each name (assigning “1” to the lowest choice).  The person with the highest total number of points shall be appointed as the applicable Dispute Resolution Expert.  In the event of a tie, one (1) of the names with the highest total number of points shall be selected by the JAMS and that person shall be appointed as the Dispute Resolution Expert.





		c.	If the person selected as the applicable Dispute Resolution Expert declines to serve or becomes unwilling or unable to serve after selection or appointment, then the nominee with the next highest total number of points (or, if there had been a tie, another nominee with an equal total number of points) shall be appointed as the applicable Dispute Resolution Expert.





		d.	If any party to a Dispute materially fails to fully and timely participate in the foregoing selection process, then the JAMS shall appoint a Dispute Resolution Expert from the participating party’s list of qualifying, acceptable Dispute Resolution Experts.





	13.3	The provisions of California Code of Civil Procedure Section 1283.05 shall apply to any Mediation or Arbitration arising under this Franklin-SUMMIT Agreement subject to the following:





			a.	The fifteen (15) day periods set forth in subsections (a)(2)(A) and (B) of section 1282.2 shall be deemed to be periods of fifteen (15) Business Days.  





			b.	The only discovery methods to be utilized shall be production of documents and depositions unless the applicable Dispute Resolution Expert finds that another method of discovery (e.g., interrogatories) is the most reasonable and cost efficient method of obtaining the information sought.





			c.	All discovery requests shall be first submitted to the applicable Dispute Resolution Expert who must authorize the propounding of each request and deposition notice in advance.  For document requests and other written discovery methods, the applicable Dispute Resolution Expert shall authorize the request only after finding that (i) the request is not intended solely to delay the proceedings or harass the other party, (ii) the material sought is relevant to the issues in the Dispute, and (iii) the nature and scope of such discovery is reasonable under the circumstances.  For deposition notices, the applicable Dispute Resolution Expert shall authorize the deposition only after finding that the proposed deponent is likely to have personal knowledge of facts relevant to the issues in the Dispute.





			d.	Only documents relating to the Picture that is the subject of this Franklin-SUMMIT Agreement (and specifically excluding documents pertaining to SUMMIT’s business generally) may be sought unless Franklin demonstrates, and the applicable Dispute Resolution Expert finds, a compelling need for their production.





			e.	Each deposition shall be limited to seven (7) hours of actual question and answer time unless the party desiring additional time demonstrates, and the applicable Dispute Resolution Expert finds, that the deposition has been expeditiously conducted and there is a compelling need for additional time.





	13.4	There shall be a court reporter record made of the applicable Arbitration hearing (but not Mediation proceeding) and said record shall be the official transcript of such proceedings.  





	13.5	The applicable Dispute Resolution Expert shall issue a written opinion specifying the legal and factual basis for the award and the types of damages awarded (a “Judgment”).  





	13.6	In no event shall any Dispute Resolution Expert have the power to enter temporary restraining orders, preliminary or permanent injunctions affecting SUMMIT’s distribution or exploitation of the Picture or any marketing, advertising, promotional or publicity materials in connection therewith.  The parties further agree that in any arbitration or other action regarding or related to this Franklin-SUMMIT Agreement, the damages that may be awarded to Franklin and/or Crown shall be limited to any actual damages suffered and the power of the Dispute Resolution Expert to award damages shall be limited thereto.  Without limiting the foregoing, IN NO EVENT SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO AWARD FRANKLIN AND/OR CROWN ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, OR PUNITIVE DAMAGES, NOR SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO CONFER ANY AWARD TO FRANKLIN AND/OR CROWN BASED ON ANY CLAIM FOR LOSS OF PROFITS, LOST BUSINESS, OR LOST BUSINESS OPPORTUNITIES.





	13.7	All aspects of the Mediation and, if applicable, Arbitration proceedings, including, but not limited to, all testimony, documents and the Judgment shall remain strictly confidential at all times.  Only the parties, their counsel, the Dispute Resolution Expert, witnesses and a court reporter may attend the Mediation and, if applicable, Arbitration, hearings.





		a.	To maintain the confidentiality of the proceedings, the parties agree not to file a petition or motion seeking to confirm the Judgment until (i) sixty (60) days after the applicable Dispute Resolution Expert’s timely receipt of the applicable Mediation Approval Notices (and confirmation of such receipt being made to both parties), or (ii) if both parties do not timely issue a Mediation Approval Notice, sixty (60) days after the applicable  Dispute Resolution Expert’s issuance of the applicable Judgment (collectively, the “Holding Period”). If all monetary and other relief required by the applicable Judgment is fully satisfied within such Holding Period, then no petition or motion to confirm such Judgment shall be brought. Any permitted petition or motion to confirm a Judgment shall be brought solely in a court of competent jurisdiction in Los Angeles County.  If either party refuses to perform any or all of its obligations under the Judgment on or before the expiration of the Holding Period, the other party may seek to enforce such Judgment in any court of competent jurisdiction in Los Angeles County.





		b.	All documents filed in court relating to any Mediation or Arbitration proceeding shall be filed under seal utilizing the procedures set forth in California Rule of Court, Rules 2.550-2551, or other subsequently enacted statues or rules concerning filings under seal.





		c.	Any breach of the confidentiality of the proceedings by any party may be grounds for sanctions by the Dispute Resolution Expert or the court.





	13.8	Once (i) Mediation Approval Notices are timely delivered by both parties following receipt of a Judgment for a Mediation, or (ii) the Judgment is issued in connection with any subsequent Arbitration corresponding to a Mediation where one (1) or both parties did not timely issue a Mediation Approval Notice, the applicable Judgment shall be binding upon the parties and shall constitute a full and final adjudication of the Dispute except where: (i) the applicable Dispute Resolution Expert exceeded its powers during the applicable Mediation or Arbitration, and/or (ii) when the applicable Dispute Resolution Expert acted in a corrupt manner in relation to an applicable Mediation or Arbitration proceeding. The Dispute Resolution Expert shall not have the power to commit errors of law or legal reasoning and the Judgment may be vacated or corrected on appeal to a court of competent jurisdiction for any such error, including but not limited to the JAMS appellate process.   If an appeal is permissible pursuant to this Paragraph, then either party may submit the Dispute to the JAMS Optional Appeal Procedure using the JAMS’ Mediation Rules or Arbitration Rules (as applicable).





	13.9	The fees of the Dispute Resolution Expert shall be borne equally by SUMMIT on the one hand and the Franklin Parties on the other hand, provided that any Dispute Resolution Expert may require that such fees be borne in such other manner as such Dispute Resolution Expert determines is required solely in order for this Paragraph 2313 to be enforceable under applicable law.  





14.	CONFLICTS OF LAW:  If there is any conflict between any provision of this Franklin-SUMMIT Agreement and any present or future statute, law, ordinance, regulation or collective bargaining agreement, the latter shall prevail; provided, that the provision hereof so affected shall be limited only to the extent necessary and no other provision shall be affected.





15.	SECTION/PARAGRAPH HEADINGS:  The headings of the sections and paragraphs of this Franklin-SUMMIT Agreement are for convenience only, and they shall not be of any effect in construing the contents of the respective sections or paragraphs.





16.	ENTIRE AGREEMENT:  This Franklin-SUMMIT Agreement sets forth the entire agreement and understanding of the parties concerning the subject matter of this Franklin-SUMMIT Agreement and supersedes all prior agreements, arrangements and understandings regarding such subject matter between the parties hereto other than the Acquisition Agreement to which this Franklin-SUMMIT Agreement is attached, including, but not limited to, its Exhibits and Schedules.





17.	MODIFICATIONS:  This Franklin-SUMMIT Agreement cannot be amended, modified or changed except by a written instrument duly executed by authorized officers of the parties hereto.  





18.	CONDITIONS PRECEDENT:  Notwithstanding anything in this Franklin-SUMMIT Agreement to the contrary, each and all of SUMMIT’s duties and obligations to Franklin and/or Crown pursuant to this Franklin-SUMMIT Agreement are and shall be subject to the execution of this Franklin-SUMMIT Agreement by the Franklin Parties and any and all Conditions Precedent set forth in the Acquisition Agreement. 





[bookmark: OLE_LINK6][bookmark: OLE_LINK8]	This Franklin-SUMMIT Agreement is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  In the event of any inconsistency between any terms of this Franklin-SUMMIT Agreement (including, but not limited to, any capitalized terms as defined herein) and the terms of the Acquisition Agreement (including, but not limited to, any capitalized terms as defined thereunder), the terms of the Acquisition Agreement (including, but not limited to, its capitalized terms as defined therein) shall control.   








AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:








ARETHA FRANKLIN				CROWN PRODUCTIONPRODUCTIONS, INC.








_________________________			__________________________


Signature								Signature


										__________________________


										Print Name


										__________________________


										Title


										__________________________


										Tax ID Number








SUMMIT ENTERTAINMENT, LLC		








_______________________				


Signature								


_______________________				


Print Name								


_____________________


Title									




















[Signatures continue on the Next Page]
































ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:





AL’S RECORDS & TAPES			ALAN ELLIOTT








_______________________	__			_________________________


Signature								Signature


________________________			_________________________


Print Name								Print Name


________________________			_________________________


Title									Title


________________________			__________________________


Tax ID Number							Tax ID Number										





AMAZING GRACE MOVIE, LLC	








_______________________				


Signature								


_______________________				


Print Name								


_____________________


Title								





“__”
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT


EXHIBIT 2


(FRANKLIN-SUMMIT AGREEMENT)





	This agreement (the “Franklin-SUMMIT Agreement”) is made and entered into as of February 3, 2016 (the “Effective Date”), by and between Ms. Aretha Franklin (“Franklin”) located c/o Jon Cantor, Dykema Gossett LLP, 333 South Grand Avenue, Suite 2100, Los Angeles, California  90071 and Crown Production, Inc. (“Crown”, and together with Franklin, the “Franklin Parties”), a Michigan corporation, located c/o Jon Cantor, Dykema Gossett LLP, 333 South Grand Avenue, Suite 2100, Los Angeles, California  90071 on the one hand, and Summit Entertainment, LLC (“SUMMIT”), located at 2700 Colorado Avenue, Suite 200, Santa Monica, CA 90404 on the other hand, with respect to that certain motion picture presently entitled “Amazing Grace” (the “Picture”).   





	Reference is hereby made to that certain acquisition agreement (the “Acquisition Agreement”) to which this Franklin-SUMMIT Agreement is attached as an Exhibit, dated as of February 3, 2016, by and between Amazing Grace Movie, LLC (“Grantor”) and SUMMIT with respect to the Picture.  The Acquisition Agreement and all of its terms, Exhibits and Schedules (collectively, the “Agreement”), including, but not limited to, the Irrevocable Letter of Direction (the “ILOD”) attached thereto and incorporated therein by reference as Exhibit 3, is hereby approved by the Franklin Parties.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  





	Reference is hereby further made to that certain confidential settlement and release agreement (the “Settlement Agreement”) dated as of February 1, 2016, by and between Grantor, Alan Elliott (“Elliott”) and Al‘s Records & Tapes (“Al’s Records”) on the hand (individually and collectively, “Producer”), and Franklin on the other hand, with respect to the Picture.  





	In consideration of the covenants and conditions set forth herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:





1.	FINANCIAL TERMS OF ACQUISITION AGREEMENT:  





	1.1	Assigned Payments:  Pursuant to the Acquisition Agreement, Grantor is entitled to receive certain payments from SUMMIT in connection with the Picture (collectively, “Grantor Payments”).  Pursuant to the Settlement Agreement, Franklin is entitled to receive a portion of such Grantor Payments (collectively, the “Assigned Payments”), as further reflected in the Settlement Agreement and as irrevocably assigned to Crown for the benefit of Franklin pursuant to that certain irrevocable letter of direct (the “ILOD”) dated as of February 3, 2016, by and among Grantor, the Franklin Parties and SUMMIT, a true and lawful copy of which is attached to the Acquisition Agreement and incorporated therein by reference as Exhibit 3.





[bookmark: _GoBack]	1.2	Reporting Statements:  Pursuant to Paragraph 6.4 of the Acquisition Agreement, SUMMIT has the obligation to report the Gross Receipts of the Picture to Grantor in periodic participations reporting statements as further set forth therein (each, a “Reporting Statement”), including, but not limited to Requested Reporting Statements (as defined therein).  Simultaneously with the delivery of each Reporting Statement to Grantor, SUMMIT shall deliver a copy of such Reporting Statement to the Crown.  In addition, Crown shall have the right, but not the obligation, to request Requested Reporting Statements under the terms of Paragraph 6.4 of the Acquisition Agreement.





	1.3	Audit Rights:  Pursuant to Paragraph 6.5 of the Acquisition Agreement, Grantor has certain audit rights as further set forth therein (“Audit Rights”).  Crown shall have the right, but not the obligation, to exercise those Audit Rights (and only those Audit Rights) afforded to Grantor pursuant to Paragraph 6.5 of the Acquisition Agreement, in accordance with the terms thereof, in the place and stead of Grantor.  





2.	PUBLICITY STATEMENTS: The Franklin Parties acknowledge that the financial interests of the Franklin Parties and SUMMIT are aligned in that they are both based on the success of the Picture.  In light of Franklin’s vast popularity and influence, such success is dependent (at least in part) upon Franklin’s positive support of the Picture and SUMMIT’s distribution thereof at all times under the Acquisition Agreement.  In connection therewith, Franklin has agreed pursuant to Paragraph 6 of the Settlement Agreement to issue at least one (1) public statement in support of the Picture and in support of SUMMIT’s distribution thereof as referenced in Paragraph 10.7 of the Acquisition Agreement (each, a “Public Statement”), it being acknowledged that any conflicting statement made by or on behalf of Franklin is likely to cause irreparable harm, the scope of which cannot be reasonably reduced to a specific sum, whether made  prior to or following the release of the Public Statement. The Public Statement set forth in Exhibit 8 to the Acquisition Agreement is pre-approved by Franklin. SUMMIT shall be required to obtain Franklin’s prior, written approval of any material modifications to the Public Statement, as well as any new Public Statements SUMMIT may wish to be issued by or on behalf of Franklin, in each instance, such approval not to be unreasonably withheld or untimely delayed, it being acknowledged that time is of the essence when dealing with publicity matters and immediate responses may be required in this context.





3.	FRANKLIN MARKETING CONSULTATION RIGHTS:  SUMMIT shall meaningfully consult with Franklin with respect to SUMMIT’s key art/one sheets, trailers, and television promotional spots in connection with the initial theatrical release of the Picture in the U.S..  Except as expressly set forth in this Franklin-SUMMIT Agreement, SUMMIT shall have complete, exclusive and unqualified discretion and control as to the time, manner and terms of distribution, exhibition and exploitation of the Picture in any and all media throughout the Territory, separately or in connection with other motion pictures, in accordance with such policies, terms and conditions and through such parties as SUMMIT in its sole business judgment may determine proper or expedient and the decision of SUMMIT in all such matters shall be binding and conclusive upon Franklin.  





4.	DUBBING THE VOICE OF FRANKLIN:  SUMMIT shall not have the right to re-record any songs so as to dub the singing voice of Franklin; provided that SUMMIT and its licensees shall have the right to dub Franklin’s voice when she is speaking (and only when she is speaking).





5.	USE OF FRANKLIN NAME IN SUMMIT MARKETING MATERIALS:  Because Franklin is the subject of the Picture, as opposed to a participant in the making of the Picture or a financier, distributor or presenter of the Picture, Franklin acknowledges and agrees that at SUMMIT’s discretion, Franklin’s name shall appear in SUMMIT’s creative marketing, advertising, promotional and publicity materials (collectively, “SUMMIT Marketing Materials”)  in places where the names and/or credits of others appear (which may or may not include Grantor and/or SUMMIT) and/or where  no other names and/or credits appear (including the names of Grantor and/or SUMMIT); provided that where Franklin’s name appears in SUMMIT Marketing Materials alongside that of SUMMIT and/or Grantor, Franklin’s name shall be appear in a size equal to or greater than that of SUMMIT and/or Grantor (as applicable).  	Comment by Wendy Jaffe: Please refer to comment #7 in the Acquisition Agreement.





6.	APPROVAL OF NON-PICTURE FRANKLIN FOOTAGE:  SUMMIT agrees that it shall not incorporate any audio-visual footage of Franklin in trailers and television spots concerning the Picture which does not appear in the Picture as the same is delivered to SUMMIT by Grantor without Franklin’s prior, written approval (not to be unreasonably withheld or untimely delayed).  For clarity, there shall be no restriction on SUMMIT’s right to use any and all footage of and from the Picture in trailers and television spots for the Picture, as well as any and all audio-visual materials SUMMIT may create to promote SUMMIT and its distribution of the Picture (e.g., SUMMIT may include clips of the Picture or any trailers or television spots related thereto on SUMMIT’s corporate reel).





7.	SUMMIT INDEMNITY OF FRANKLIN:  SUMMIT shall indemnify, defend and hold the Franklin Parties harmless from all third party claims, costs, liabilities, obligations, judgments or damages (including reasonable attorneys' fees), arising out of or incurred for the purpose of avoiding any suit, claim, proceeding or demand or the settlement thereof, which may be brought against any of the Franklin Parties by reason of SUMMIT’s gross negligence or intentional acts in connection with the distribution, advertising or promotion of the Picture in a manner inconsistent with this Franklin-SUMMIT Agreement (a “Third Party Claim”). 





8.	SETTLEMENT AGREEMENT:  Pursuant to Paragraph 2 of the Settlement Agreement and subject to the terms of the Settlement Agreement, Franklin has waived any and all claims past or present, whether known or unknown, arising under the laws of the State of California and any other jurisdiction, arising out of or relating to Franklin’s current action against Producer pending in the United States District Court for the District of Colorado.  For the benefit on SUMMIT only, Franklin acknowledges and agrees that should Franklin become aware of any facts or circumstances relating to the Litigation which (i) were not known to Franklin at the time Franklin executed the Settlement Agreement, and (ii) had such facts or circumstances been known to Franklin prior to signature of the Settlement Agreement, such facts and/or circumstances would have materially affected Franklin’s decision to execute the Settlement Agreement (each, an “Existing Unknown Claim”), no such Existing Unknown Claim shall have the effect of invalidating the grant of Rights to SUMMIT under the Acquisition Agreement, or entitle Franklin to terminate the Acquisition Agreement, or to seek or obtain injunctive relief against SUMMIT’s distribution of the Picture; provided the foregoing shall not be construed to limit or waive any claims Franklin may have against Producer (such rights at all times being expressly reserved to Franklin).  Without limiting the generality of the foregoing, in the event Producer causes a material breach of the Settlement Agreement or if the Settlement Agreement should otherwise become invalid or be deemed void abinitio or otherwise of no effect (other than as a result of the non-payment of the Crown MG Payment [as such term is defined in the ILOD]), Franklin acknowledges and agrees that Franklin shall not terminate the Acquisition Agreement or seek or obtain injunctive relief against SUMMIT’s distribution or exploitation of the Picture, or the marketing, advertising, promotion or publicity thereof.  Nothing set forth herein is intended to be a waiver of any of Franklin’s rights or remedies against SUMMIT and/or Producer (as applicable) in the event the Crown MG Payment becomes due in accordance with the terms of the ILOD, SUMMIT fails to make such Crown MG Payment and SUMMIT fails to cure such default in accordance with the terms of the Acquisition Agreement.    





9.	ASSIGNMENT:  Except with respect to any joint assignment of this Franklin-SUMMIT Agreement by the Franklin Parties to any personal trust of Franklin or any Franklin family trust (which the Franklin Parties shall jointly have the right, but not the obligation, to do at any time), Crown shall have the right, on a single occasion (only), to sell, transfer or hypothecate (all herein called "assign") all of Crown’s right to receive all Assigned Payments, the foregoing being the sole right of assignment of the Franklin Parties under this Franklin-SUMMIT Agreement.   Any such assignment shall not occur until after the initial commercial release of the Picture in the U.S. and shall be subject to all pertinent laws and governmental regulations and to the rights of SUMMIT hereunder.  In the event of any such assignment by Crown, SUMMIT’s standard irrevocable letter of direction (and, if applicable, non-disturbance agreement) shall be executed by both of the Franklin Parties, the transferee and SUMMIT before being effective.  SUMMIT may grant, assign, sublicense, hypothecate or pledge this Franklin-SUMMIT Agreement, and any of its rights, interests and obligations hereunder, to any third party (provided SUMMIT and this Franklin-SUMMIT Agreement shall be binding upon and shall inure to the benefit of SUMMIT, its successors and assigns. This paragraph is intended by the parties hereto to be a specific consent to any and all such assignments, licenses and sub-licenses (and further assignments, licenses and sub-licenses by such assignees, licensees and sub-licensees) and to overcome any restrictions on assignment, licensing and sub-licensing arising under the case Gardner v. Nike (279 F.3d 774 (9th Cir. 2002)) or under similar laws, precedent or otherwise.  Franklin hereby acknowledges and agrees that SUMMIT’s rights under this Franklin-SUMMIT Agreement shall be absolute and irrevocable during the Term, as the same may be extended or renewed.





10.	NO THIRD PARTY BENEFICIARIES:  Nothing contained in this Franklin-SUMMIT Agreement shall be construed so as to create any third party beneficiary hereunder.  Nothing in or pursuant to this Franklin-SUMMIT Agreement shall entitle any third party (including, but not limited to, Grantor, Elliott or Al’s Records) to any rights or remedies against SUMMIT, at law, in equity, or otherwise, including, without limitation, any right to seek or obtain injunctive relief against SUMMIT's distribution of the Picture.





11.	DEFAULT; REMEDIES:  In the event of a material breach of this Franklin-SUMMIT Agreement by either party (a “Defaulting Party”), such Defaulting Party shall have ten (10) Business Days (the “Cure Period”) from its receipt of the non-defaulting party’s (“Non-Defaulting Party”) written notice that a material breach of a material term, condition or covenant of this Franklin-SUMMIT Agreement has occurred.  Except as otherwise expressly set forth in this Franklin-SUMMIT Agreement, the sole remedy available to the Non-Defaulting Party for any breach or alleged breach of this Franklin-SUMMIT Agreement shall be the recovery of actual, compensatory damages, if any, and solely to the extent the Defaulting Party has failed to cure the default specified in such written notice within the applicable Cure Period.  For the avoidance of doubt, no approvals given by Franklin under the Acquisition Agreement on or before the expiration of the Cure Period, nor any rights conferred upon Franklin and/or Crown, or SUMMIT, pursuant to this Franklin-SUMMIT Agreement, shall terminate by reason of any such breach.  For further clarity, except as expressly set forth in Paragraph 2.2 above, the sole remedy of any Non-Defaulting Party for any breach by a Defaulting Party of this Franklin-SUMMIT Agreement shall be an action at law for actual, compensatory damages and Franklin, Crown and SUMMIT acknowledge that such damages are fully adequate to compensate Franklin Crown and/or SUMMIT (as applicable) for any such breach hereunder.  In no event shall Franklin or Crown be entitled to seek or obtain specific performance, rescission, injunctive relief or any other form of equitable relief in connection with any distribution, exploitation, licensing, sublicensing or turning of the account of the Picture, or the marketing, advertising, promotion or publicity of the Picture. For clarity and without limitation to the foregoing, so long as the  Franklin Conditions (as that term is defined in Paragraph 14.1(xii)(B) of the Acquisition Agreement) have occurred, Franklin shall not be entitled to seek or obtain any form of equitable relief in connection with the licensing, distribution or exploitation of the Picture, or the marketing, advertising, promotion or publicity of the Picture, in any media, in any part of the world, at any time, or in connection with any of the rights or interests granted to SUMMIT pursuant to the Acquisition Agreement; Without limiting the foregoing, neither Franklin nor Crown shall have the right to seek consequential, special or punitive damages against SUMMIT except and solely to the extent such damages are sought as a part of SUMMIT’s indemnity obligations pursuant to Paragraph 7 above, where consequential, special and/or punitive damages are sought as reimbursement for the same to the extent awarded to a third party as a part of the applicable Third Party Claim.





12.	GOVERNING LAW:  The parties agree this Franklin-SUMMIT Agreement is to be construed in accordance with the laws of the State of California and hereby waive any argument that conflicts-of-laws principles are, or would be, applicable to any dispute relating to this Franklin-SUMMIT Agreement, whether the dispute arises out of contract or tort.





13.	DISPUTE RESOLUTION:  Except as expressly set forth herein, the parties hereto agree that they shall first attempt to resolve any and all disputes or controversies of any nature arising at any time under this Franklin-SUMMIT Agreement (whether or not relating to the Picture) or otherwise in connection with the Picture (each, a “Dispute”) by non-binding mediation (unless the parties otherwise agree to make the outcome of such mediation binding) in accordance with the procedures set forth in this Paragraph (each, a “Mediation”)  through the JAMS Mediation Procedures (the “Mediation Rules”) and if such Mediation does not fully resolve the Dispute to the satisfaction of both parties, then by binding arbitration in accordance with the procedures set forth in this Paragraph (each, an “Arbitration”), which shall constitute the sole dispute resolution mechanisms hereunder except solely and exclusively as another forum may be reasonably required to enforce the terms of Paragraph 2 hereof. The Arbitration shall be initiated and conducted according to the JAMS Comprehensive Arbitration Rules and Procedures (“Arbitration Rules”).  The Mediation and, if applicable, Arbitration, shall each be conducted in Los Angeles County.





	13.1	The party seeking Mediation or, if applicable, Arbitration (“Demanding Party”) shall deliver a written notice of demand to resolve the Dispute (the “Demand”) to the other party (“Non-Demanding Party”) and shall advise the JAMS that the parties have agreed to the procedure set forth below for the selection of the Dispute Resolution Expert (defined below).  In no event shall the Demand be made after the date when institution of legal or equitable proceedings based on such claim, dispute or other matter in question be barred by the applicable statute of limitations.  The Demand shall include a short and plain statement of the Dispute, the amount of money being sought, and the name of the person the Demanding Party proposes to act as Dispute Resolution Expert to preside over the Mediation or Arbitration, as applicable.  Within ten (10) Business Days after receipt of the Demand, the Non-Demanding Party shall deliver a written response to the Demanding Party.  Such response shall include a short and plain statement of the Non-Demanding Party’s defenses to the Dispute, any claims the Non-Demanding Party wishes to make that are related to the Dispute identified in the Demand, and shall also state whether the Non-Demanding Party agrees to the proposed Dispute Resolution Expert, or, if not, the name of the person the Non-Demanding Party proposes to act as such Dispute Resolution Expert.  In each case, the Dispute Resolution Expert shall be a former judge or justice of a state or federal court in California, or an active member of the State Bar of California, with no less than ten (10) years of experience in the entertainment industry and no less than twenty (20) years of experience handling complex business transactions or litigation (an “Dispute Resolution Expert”). If the parties do not both timely deliver Mediation Approval Notices to the Dispute Resolution Expert for the applicable Mediation, a different Dispute Resolution Expert shall be selected for the subsequent, corresponding Arbitration.





	13.2	If the parties cannot agree upon a single Dispute Resolution Expert for the applicable Mediation or Arbitration, the following shall apply:  





		a.	Within five (5) business days after the earlier of (i) the service of the Non-Demanding Party’s pleading, and (ii) the last day for service of the Non-Demanding Party’s pleading, each party (who must be represented by counsel or appear in pro per) shall transmit to the JAMS a list of four (4) persons on the JAMS mediation panel or JAMS arbitral panel (as applicable) qualified to serve as the applicable Dispute Resolution Expert.  If any single name appears on the list of both parties for the applicable dispute resolution mechanism, then the JAMS shall select one of the mutually selected names at random and that person shall be appointed as the applicable Dispute Resolution Expert.





		b.	If no name appears on the list of both parties, then the lists shall be exchanged and each party may strike one (1) name from the list of the other party, and the parties shall, within three (3) Business Days thereafter, submit to the JAMS their ranking of all remaining nominees in descending order of preference with sequential points assigned to each name (assigning “1” to the lowest choice).  The person with the highest total number of points shall be appointed as the applicable Dispute Resolution Expert.  In the event of a tie, one (1) of the names with the highest total number of points shall be selected by the JAMS and that person shall be appointed as the Dispute Resolution Expert.





		c.	If the person selected as the applicable Dispute Resolution Expert declines to serve or becomes unwilling or unable to serve after selection or appointment, then the nominee with the next highest total number of points (or, if there had been a tie, another nominee with an equal total number of points) shall be appointed as the applicable Dispute Resolution Expert.





		d.	If any party to a Dispute materially fails to fully and timely participate in the foregoing selection process, then the JAMS shall appoint a Dispute Resolution Expert from the participating party’s list of qualifying, acceptable Dispute Resolution Experts.





	13.3	The provisions of California Code of Civil Procedure Section 1283.05 shall apply to any Mediation or Arbitration arising under this Franklin-SUMMIT Agreement subject to the following:





			a.	The fifteen (15) day periods set forth in subsections (a)(2)(A) and (B) of section 1282.2 shall be deemed to be periods of fifteen (15) Business Days.  





			b.	The only discovery methods to be utilized shall be production of documents and depositions unless the applicable Dispute Resolution Expert finds that another method of discovery (e.g., interrogatories) is the most reasonable and cost efficient method of obtaining the information sought.





			c.	All discovery requests shall be first submitted to the applicable Dispute Resolution Expert who must authorize the propounding of each request and deposition notice in advance.  For document requests and other written discovery methods, the applicable Dispute Resolution Expert shall authorize the request only after finding that (i) the request is not intended solely to delay the proceedings or harass the other party, (ii) the material sought is relevant to the issues in the Dispute, and (iii) the nature and scope of such discovery is reasonable under the circumstances.  For deposition notices, the applicable Dispute Resolution Expert shall authorize the deposition only after finding that the proposed deponent is likely to have personal knowledge of facts relevant to the issues in the Dispute.





			d.	Only documents relating to the Picture that is the subject of this Franklin-SUMMIT Agreement (and specifically excluding documents pertaining to SUMMIT’s business generally) may be sought unless Franklin demonstrates, and the applicable Dispute Resolution Expert finds, a compelling need for their production.





			e.	Each deposition shall be limited to seven (7) hours of actual question and answer time unless the party desiring additional time demonstrates, and the applicable Dispute Resolution Expert finds, that the deposition has been expeditiously conducted and there is a compelling need for additional time.





	13.4	There shall be a court reporter record made of the applicable Arbitration hearing (but not Mediation proceeding) and said record shall be the official transcript of such proceedings.  





	13.5	The applicable Dispute Resolution Expert shall issue a written opinion specifying the legal and factual basis for the award and the types of damages awarded (a “Judgment”).  





	13.6	In no event shall any Dispute Resolution Expert have the power to enter temporary restraining orders, preliminary or permanent injunctions affecting SUMMIT’s distribution or exploitation of the Picture or any marketing, advertising, promotional or publicity materials in connection therewith.  The parties further agree that in any arbitration or other action regarding or related to this Franklin-SUMMIT Agreement, the damages that may be awarded to Franklin and/or Crown shall be limited to any actual damages suffered and the power of the Dispute Resolution Expert to award damages shall be limited thereto.  Without limiting the foregoing, IN NO EVENT SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO AWARD FRANKLIN AND/OR CROWN ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, OR PUNITIVE DAMAGES, NOR SHALL THE APPLICABLE DISPUTE RESOLUTION EXPERT HAVE THE POWER TO CONFER ANY AWARD TO FRANKLIN AND/OR CROWN BASED ON ANY CLAIM FOR LOSS OF PROFITS, LOST BUSINESS, OR LOST BUSINESS OPPORTUNITIES.





	13.7	All aspects of the Mediation and, if applicable, Arbitration proceedings, including, but not limited to, all testimony, documents and the Judgment shall remain strictly confidential at all times.  Only the parties, their counsel, the Dispute Resolution Expert, witnesses and a court reporter may attend the Mediation and, if applicable, Arbitration, hearings.





		a.	To maintain the confidentiality of the proceedings, the parties agree not to file a petition or motion seeking to confirm the Judgment until (i) sixty (60) days after the applicable Dispute Resolution Expert’s timely receipt of the applicable Mediation Approval Notices (and confirmation of such receipt being made to both parties), or (ii) if both parties do not timely issue a Mediation Approval Notice, sixty (60) days after the applicable  Dispute Resolution Expert’s issuance of the applicable Judgment (collectively, the “Holding Period”). If all monetary and other relief required by the applicable Judgment is fully satisfied within such Holding Period, then no petition or motion to confirm such Judgment shall be brought. Any permitted petition or motion to confirm a Judgment shall be brought solely in a court of competent jurisdiction in Los Angeles County.  If either party refuses to perform any or all of its obligations under the Judgment on or before the expiration of the Holding Period, the other party may seek to enforce such Judgment in any court of competent jurisdiction in Los Angeles County.





		b.	All documents filed in court relating to any Mediation or Arbitration proceeding shall be filed under seal utilizing the procedures set forth in California Rule of Court, Rules 2.550-2551, or other subsequently enacted statues or rules concerning filings under seal.





		c.	Any breach of the confidentiality of the proceedings by any party may be grounds for sanctions by the Dispute Resolution Expert or the court.





	13.8	Once (i) Mediation Approval Notices are timely delivered by both parties following receipt of a Judgment for a Mediation, or (ii) the Judgment is issued in connection with any subsequent Arbitration corresponding to a Mediation where one (1) or both parties did not timely issue a Mediation Approval Notice, the applicable Judgment shall be binding upon the parties and shall constitute a full and final adjudication of the Dispute except where: (i) the applicable Dispute Resolution Expert exceeded its powers during the applicable Mediation or Arbitration, and/or (ii) when the applicable Dispute Resolution Expert acted in a corrupt manner in relation to an applicable Mediation or Arbitration proceeding. The Dispute Resolution Expert shall not have the power to commit errors of law or legal reasoning and the Judgment may be vacated or corrected on appeal to a court of competent jurisdiction for any such error, including but not limited to the JAMS appellate process.   If an appeal is permissible pursuant to this Paragraph, then either party may submit the Dispute to the JAMS Optional Appeal Procedure using the JAMS’ Mediation Rules or Arbitration Rules (as applicable).





	13.9	The fees of the Dispute Resolution Expert shall be borne equally by SUMMIT on the one hand and the Franklin Parties on the other hand, provided that any Dispute Resolution Expert may require that such fees be borne in such other manner as such Dispute Resolution Expert determines is required solely in order for this Paragraph 13 to be enforceable under applicable law.  





14.	CONFLICTS OF LAW:  If there is any conflict between any provision of this Franklin-SUMMIT Agreement and any present or future statute, law, ordinance, regulation or collective bargaining agreement, the latter shall prevail; provided, that the provision hereof so affected shall be limited only to the extent necessary and no other provision shall be affected.





15.	SECTION/PARAGRAPH HEADINGS:  The headings of the sections and paragraphs of this Franklin-SUMMIT Agreement are for convenience only, and they shall not be of any effect in construing the contents of the respective sections or paragraphs.





16.	ENTIRE AGREEMENT:  This Franklin-SUMMIT Agreement sets forth the entire agreement and understanding of the parties concerning the subject matter of this Franklin-SUMMIT Agreement and supersedes all prior agreements, arrangements and understandings regarding such subject matter between the parties hereto other than the Acquisition Agreement to which this Franklin-SUMMIT Agreement is attached, including, but not limited to, its Exhibits and Schedules.





17.	MODIFICATIONS:  This Franklin-SUMMIT Agreement cannot be amended, modified or changed except by a written instrument duly executed by authorized officers of the parties hereto.  





18.	CONDITIONS PRECEDENT:  Notwithstanding anything in this Franklin-SUMMIT Agreement to the contrary, each and all of SUMMIT’s duties and obligations to Franklin and/or Crown pursuant to this Franklin-SUMMIT Agreement are and shall be subject to the execution of this Franklin-SUMMIT Agreement by the Franklin Parties and any and all Conditions Precedent set forth in the Acquisition Agreement. 





[bookmark: OLE_LINK6][bookmark: OLE_LINK8]	This Franklin-SUMMIT Agreement is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  In the event of any inconsistency between any terms of this Franklin-SUMMIT Agreement (including, but not limited to, any capitalized terms as defined herein) and the terms of the Acquisition Agreement (including, but not limited to, any capitalized terms as defined thereunder), the terms of the Acquisition Agreement (including, but not limited to, its capitalized terms as defined therein) shall control.   








AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:








ARETHA FRANKLIN				CROWN PRODUCTIONS, INC.








_________________________			__________________________


Signature								Signature


										__________________________


										Print Name


										__________________________


										Title


										__________________________


										Tax ID Number








SUMMIT ENTERTAINMENT, LLC		








_______________________				


Signature								


_______________________				


Print Name								


_____________________


Title									

















[Signatures continue on the Next Page]
































ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:





AL’S RECORDS & TAPES			ALAN ELLIOTT








_______________________	__			_________________________


Signature								Signature


________________________			_________________________


Print Name								Print Name


________________________			_________________________


Title									Title


________________________			__________________________


Tax ID Number							Tax ID Number										





AMAZING GRACE MOVIE, LLC	








_______________________				


Signature								


_______________________				


Print Name								


_____________________


Title								





“__”


MA.01
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT


CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT





EXHIBIT 3


(IRREVOCABLE LETTER OF DIRECTION)



Reference is hereby made to that certain Acquisition Agreement (the “Agreement”) dated as of February 3, 2016, by and between Amazing Grace Movie, LLC (“Grantor”) and Summit Entertainment, LLC (“SUMMIT”), with respect to that certain motion picture presently entitled “Amazing Grace” (the “Picture”).




Reference is hereby further made to that certain agreement (the “Escrow Account Agreement”) by and between SUMMIT and JPMorgan Chase Bank, N.A. (the “Escrow Agent”) concerning the Escrow Agent’s holding of certain payments assigned by Grantor under the Agreement to Crown Production, Inc. (“Crown”), a Michigan Corporation, for the benefit of Ms. Aretha Franklin  (“Franklin”, and together with Crown referred to collectively as the “Franklin Parties”) in its escrow account (the “Escrow Account”), which sums are required to be held by the Escrow Agent in the Escrow Account until such time, if ever, as such payments are permitted to be released to Crown pursuant to the terms of the Escrow Agreement.



Reference is hereby further made to that certain agreement (the “Franklin-SUMMIT Agreement”) dated as of February 3, 2016, by and between the Franklin Parties and SUMMIT with respect to the Picture.   



This Irrevocable Letter of Direction (the “ILOD”) is made and entered into simultaneously with the execution of the Agreement (the “Effective Date”), by and between Grantor, SUMMIT and the Franklin Parties with respect to the assignment and direction of certain payments made by Grantor pursuant to the Agreement, and is subject to the terms of the Escrow Agreement.



1.
Grantor Payments:  Each of SUMMIT and Grantor represent and warrant to the Franklin Parties that pursuant to the Agreement, Grantor is entitled to receive the following payments, subject to and in accordance with the terms thereof: 





a.
Minimum Guarantee:  A “Minimum Guarantee” in the amount of Two Million Three Hundred Thousand United States Dollars (U.S. $2,300,000.00), which is payable in accordance with the following schedule: 





i.
Thirty Percent (30%) of One Hundred Percent (100%) of the Minimum Guarantee (the “First MG Installment”) within ten (10) Business Days of the later of (i) the full execution of the Agreement (as defined therein), including, but not limited to (A) the Acquisition Agreement, 
(B) the Delivery Schedule, (C) the Franklin-SUMMIT Agreement, (D) this ILOD, and (E) the Chase Escrow Account Agreement, (ii) SUMMIT’s receipt of an original, correctly completed tax form (W-9) for Crown, and (iii) complete delivery to SUMMIT and SUMMIT’s acceptance of the Chain of Title to the Picture, which, for the avoidance of doubt, must include all clearances reasonable required by SUMMIT to fully and unconditionally exploit all Rights in and to the Picture, in each and every part of the Territory, for no less than the Term, in accordance with the terms of the Agreement, including, but not limited to, any and all clearances and releases pertaining to James Cleveland, Alexander Hamilton, the California Gospel Choir, Pollack and Franklin (including, but not limited to, the Settlement Agreement, which must contain all Required Terms of Settlement);





ii.
Sixty Percent (60%) of One Hundred Percent (100%) of the Minimum Guarantee (the “Second MG Installment”) within ten (10) Business Days of complete delivery (and SUMMIT’s acceptance) of all Initial Delivery Materials (as that term is defined in the Delivery Schedule), but in no event earlier than the date the First MG Installment becomes due; and





iii.
Ten Percent (10%) of One Hundred Percent (100%) of the Minimum Guarantee (the “Third MG Installment”) within ten (10) Business Days of complete delivery (and SUMMIT’s acceptance) of all Delivery Materials set forth in the Delivery Schedule and required thereby to constitute complete delivery of the Picture to SUMMIT, but in no event earlier than the date the First MG Installment becomes due.





b.
Box Office Bonuses:  Bonuses payable in connection with the initial theatrical release of the Picture (“Box Office Bonuses”) in the United States of America (the “U.S.”) as follows (with the applicable Box Office Bonus being paid within ten (10) Business Days of the Picture’s U.S. theatrical box office reaching the applicable USBO [as defined in Paragraph 5.2 of the Acquisition Agreement] threshold):






i.
One Hundred Thousand United States Dollars (U.S. $100,000.00) at such time, if ever, as the USBO (as defined in the Agreement) equals Six Million United States Dollars (U.S. $6,000,000.00); and






ii.
 One Hundred Thousand United States Dollars (U.S. $100,000.00) every Two Million United States Dollars (U.S $2,000,000.00) in USBO thereafter (i.e., commencing at a USBO of Eight Million United States Dollars (U.S. $8,000,000.00)), up to a maximum USBO of Sixteen Million United States Dollars (U.S. $16,000,000.00), after which no further Box Office Bonuses shall be paid.  





c.
Academy Award Bonuses:  The following Academy Award Bonuses (which are payable within ten (10) Business Days of the Picture receiving the applicable Academy Award nomination or win):






i.
A single bonus in the amount of Fifty Thousand United States Dollars (U.S. $50,000.00) if the Picture is nominated for the Academy Award for Best Picture and/or Best Documentary; and






ii.
A single bonus in the amount of One Hundred Thousand United States Dollars (U.S. $100,000.00) if the Picture wins the Academy Award for Best Picture and/or Best Documentary.





d.
Grantor’s Participation:  A percentage of revenues equal to Seventy Percent (70%) of One Hundred Percent (100%) of the AGR (as defined in the Agreement), which shall be calculated, reported and paid in accordance with the Agreement. 




2.
Assignment of Payments: Grantor hereby irrevocably directs SUMMIT to pay the following amounts to Crown (for the benefit of Franklin), it being acknowledged that all such amounts are reductions to the corresponding payments owed to Grantor under the Agreement (all such payments assigned by Grantor hereunder being collectively referred to as the “Assigned Payments”):




a.
Minimum Guarantee:  From the Second MG Installment, the first One Million Fifty Thousand United States Dollars (U.S. $1,050,000.00) (the “Crown MG Payment”), it being acknowledged that the remaining portion of the Second MG Installment (if any) shall be paid to Grantor.  For the avoidance of doubt, One Hundred Percent (100%) of the First MG Installment and the Third MG Installment shall at all times remain payable to Grantor subject to and in accordance with the terms of the Acquisition Agreement and are not assigned hereunder.




b.
Box Office Bonuses, Academy Award Bonuses and Grantor’s Participation: Grantor hereby irrevocably directs SUMMIT to make payment of any and all Box Office Bonuses, Academy Award Bonuses and Grantor’s Participation payments (individually and  collectively, “Contingent Payments”) which may become due and owing pursuant to Paragraphs 5.2, 5.3 and 6 of the Acquisition Agreement
, respectively, as follows:




i.
First, Twenty-Two Percent (22%) of One Hundred Percent (100%) of any and all Contingent payments shall be paid to Grantor;





ii.
Second, One Hundred Percent (100%) of any and all remaining Contingent Payments shall be paid to Grantor until such time, if ever, as Grantor has received Four Hundred Ninety Thousand United States Dollars (U.S. $490,000.00) in the aggregate, not including any payments made to Grantor pursuant to Paragraph 2(b)(i) above;




iii.
Third, One Hundred Percent (100%) of any and all remaining portions of any and all Contingent Payments shall be allocated and paid, on a pro rata, pari passu basis, Fifty Percent (50%) to Crown and Fifty Percent (50%) to Grantor for the duration of the Term of the Acquisition Agreement (as the same may be extended or renewed).



3.
Direction of Payment:  Except as required by law, no deductions shall be made to the Assigned Payments. The Assigned Payments shall be paid to Crown (for the benefit of Franklin) on behalf of Grantor as and when such amounts are required to be paid to Grantor pursuant to the Agreement, except with respect to the Assigned Payment relating to the Second MG Installment, which shall be paid by check issued to the Escrow Agent as the payee pursuant to the Escrow Agreement at the Official Closing (as such term is defined in Paragraph 5.5 of the Acquisition Agreement
), in addition to any and all other Assigned Payments which may become due and owing at the time of the Official Closing.  Any and all Assigned Payments which become due and payable after the Official Closing shall be paid as follows:





a.
If the applicable Assigned Payment is equal to or greater than Ten Thousand United States Dollars (U.S. $10,000.00), via wire transfer as follows:






Crown Productions, Inc.


Routing Number: 021000021



Account Number: 792-72-27-25



Bank: Chase Bank



Bank Address: 270 Park Avenue, New York, NY 10017



Reference: Amazing Grace



NOTE:  SUMMIT shall request the Federal Reference Number from its bank.



-OR-




b.
If the applicable Assigned Payment is less than Ten Thousand United States Dollars (U.S. $10,000.00), via check naming Crown as the payee, which check shall be mailed to Crown at the following address:






Crown Productions, Inc.



Attn: Ms. Aretha Franklin



2948 Turtle Pond Court



Bloomfield Hills, MI  48302



4.
No Alteration: Grantor and SUMMIT expressly acknowledge and agree that no changes shall be made to this ILOD or the assignment of payments to Crown hereunder without the express, prior written consent of the Franklin Parties in each instance.  SUMMIT and Grantor acknowledge and agree that in the absence of the prior, written consent of the Franklin Parties, SUMMIT shall continue to make payments to Crown as provided for herein.




5.
Indemnification:  Grantor hereby agrees to indemnify, defend and hold harmless SUMMIT, parent, subsidiaries and affiliates, and each of their officers, directors, employees, licensees and assignees, from and against any and all claims, demands and causes of action arising out of the assignment by Grantor and payment by SUMMIT of the Assigned Payments as set forth in this ILOD.



6.
Conditions of Payment:  SUMMIT's agreement and obligation to pay Crown as set forth herein is conditioned upon and subject to all of the following, which the Franklin Parties hereby expressly acknowledge and agree:





a.
The rights of the Franklin Parties hereunder are, and shall be, subject and subordinate to: (i) all rights of SUMMIT to distribute the Picture throughout the Territory (as that term is defined in the Agreement) for the entire Term (as the same may be extended or renewed pursuant to the Agreement) without interference by the Franklin Parties, or any of them, or any person, firm or corporation claiming through either or both of the Franklin Parties; (ii) all rights of SUMMIT to recoup from the Gross Receipts of the Picture its Distribution Fees, Distribution Expenses, the Box Office Bonuses (with Interest), the Academy Award Bonuses (with Interest), the Minimum Guarantee (with Interest) and any and all other amounts which SUMMIT is entitled to recoup pursuant to and in accordance with the Agreement; and (iii) all rights of offset, defenses, claims and remedies which SUMMIT may now or hereafter have against Grantor or any or both of the Franklin Parties; provided that SUMMIT shall not exercise any rights of offset against that portion of the Second MG Installment constituting an Assigned Payment hereunder.




b.
Nothing under this ILOD shall create any third party beneficiary to the Agreement, nor shall entitle either or both of the Franklin Parties or any other third party to any remedies against SUMMIT, at law, in equity, or otherwise, including, without limitation, any right to audit SUMMIT or to seek or obtain injunctive relief against SUMMIT's distribution of the Picture.  Nothing set forth in this ILOD is intended to limit any rights of Crown to receive Reporting Statements or Crown’s Audit Rights, all as set forth in the Franklin-SUMMIT Agreement. 




c.
If SUMMIT does not already have such on file for Crown, SUMMIT’s receipt of an original, correctly completed Form W-9 (including any and all required corresponding documentation) shall be a condition precedent to SUMMIT’s obligation to pay Crown any Assigned Payments hereunder.   



7.
Governing Law; Jurisdiction:  This ILOD shall be construed in accordance with and governed by the laws of the State of California.  Any dispute regarding the validity, construction, terms or performance of this ILOD, and any other matter arising out of this ILOD, shall be determined in accordance with Paragraph 23 of the Acquisition Agreement
.  



This ILOD is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement
.  In the event of any inconsistency between the terms of this ILOD (including, but not limited to, any capitalized terms as defined herein) and the terms of the Acquisition Agreement 
(including, but not limited to, any capitalized terms as defined thereunder), the terms of the Acquisition Agreement 
(including, but not limited to, its capitalized terms as defined therein) shall control.   



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________

_________________________



Signature





Signature



_______________________

_________________________



Print Name





Print Name



_______________________

_________________________



Title






Title











_________________________











Tax ID Number



ARETHA FRANKLIN


CROWN PRODUCTIONS, INC.




_______________________



____________________________


Signature







Signature












____________________________













Print Name













____________________________













Title



[Signatures Continue on the Next Page]



ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number












�I think this is correct since we are referring to this subsection of the entire Agreement.




�I think this reference is correct since we are referring to the portion of the overall Agreement which includes these payments.  




�I think this reference is correct since we are referring to the portion of the overall Agreement which includes these payments.  I have added the specific paragraph number for clarity.




�Please provide.




�This was written in the comments but I don’t think its correct. Usually you would tell us what reference to make, not the other way around.  Can you please confirm you want the Agreement to say this? 




�Please provide.




�I think this reference is correct since we are referring to a specific paragraph within a single document/portion of the overall Agreement.  




�I think this reference to AA as opposed to “Agreement” is correct because “Agreement” refers to the entire doc with all exhibits and schedules and here we are talking about a conflict between this portion of the entire Agreement (the AA) and those exhibits and schedules.




�Same as above.




�Same as above.
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT


CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT





EXHIBIT 3


(IRREVOCABLE LETTER OF DIRECTION)



Reference is hereby made to that certain Acquisition Agreement (the “Agreement”) dated as of February 3, 2016, by and between Amazing Grace Movie, LLC (“Grantor”) and Summit Entertainment, LLC (“SUMMIT”), with respect to that certain motion picture presently entitled “Amazing Grace” (the “Picture”).




Reference is hereby further made to that certain agreement (the “Escrow Account Agreement”) by and between SUMMIT and JPMorgan Chase Bank, N.A. (the “Escrow Agent”) concerning the Escrow Agent’s holding of certain payments assigned by Grantor under the Agreement to Crown Production, Inc. (“Crown”), a Michigan Corporation, for the benefit of Ms. Aretha Franklin  (“Franklin”, and together with Crown referred to collectively as the “Franklin Parties”) in its escrow account (the “Escrow Account”), which sums are required to be held by the Escrow Agent in the Escrow Account until such time, if ever, as such payments are permitted to be released to Crown pursuant to the terms of the Escrow Agreement.



Reference is hereby further made to that certain agreement (the “Franklin-SUMMIT Agreement”) dated as of February 3, 2016, by and between the Franklin Parties and SUMMIT with respect to the Picture.   



This Irrevocable Letter of Direction (the “ILOD”) is made and entered into simultaneously with the execution of the Agreement (the “Effective Date”), by and between Grantor, SUMMIT and the Franklin Parties with respect to the assignment and direction of certain payments made by Grantor pursuant to the Agreement, and is subject to the terms of the Escrow Agreement.



1.
Grantor Payments:  Each of SUMMIT and Grantor represent and warrant to the Franklin Parties that pursuant to the Agreement, Grantor is entitled to receive the following payments, subject to and in accordance with the terms thereof: 





a.
Minimum Guarantee:  A “Minimum Guarantee” in the amount of Two Million Three Hundred Thousand United States Dollars (U.S. $2,300,000.00), which is payable in accordance with the following schedule: 





i.
Thirty Percent (30%) of One Hundred Percent (100%) of the Minimum Guarantee (the “First MG Installment”) within ten (10) Business Days of the later of (i) the full execution of the Agreement (as defined therein), including, but not limited to (A) the Acquisition Agreement, 
(B) the Delivery Schedule, (C) the Franklin-SUMMIT Agreement, (D) this ILOD, and (E) the Chase Escrow Account Agreement, (ii) SUMMIT’s receipt of an original, correctly completed tax form (W-9) for Crown, and (iii) complete delivery to SUMMIT and SUMMIT’s acceptance of the Chain of Title to the Picture, which, for the avoidance of doubt, must include all clearances reasonable required by SUMMIT to fully and unconditionally exploit all Rights in and to the Picture, in each and every part of the Territory, for no less than the Term, in accordance with the terms of the Agreement, including, but not limited to, any and all clearances and releases pertaining to James Cleveland, Alexander Hamilton, the California Gospel Choir, Pollack and Franklin (including, but not limited to, the Settlement Agreement, which must contain all Required Terms of Settlement);





ii.
Sixty Percent (60%) of One Hundred Percent (100%) of the Minimum Guarantee (the “Second MG Installment”) within ten (10) Business Days of complete delivery (and SUMMIT’s acceptance) of all Initial Delivery Materials (as that term is defined in the Delivery Schedule), but in no event earlier than the date the First MG Installment becomes due; and





iii.
Ten Percent (10%) of One Hundred Percent (100%) of the Minimum Guarantee (the “Third MG Installment”) within ten (10) Business Days of complete delivery (and SUMMIT’s acceptance) of all Delivery Materials set forth in the Delivery Schedule and required thereby to constitute complete delivery of the Picture to SUMMIT, but in no event earlier than the date the First MG Installment becomes due.





b.
Box Office Bonuses:  Bonuses payable in connection with the initial theatrical release of the Picture (“Box Office Bonuses”) in the United States of America (the “U.S.”) as follows (with the applicable Box Office Bonus being paid within ten (10) Business Days of the Picture’s U.S. theatrical box office reaching the applicable USBO [as defined in Paragraph 5.2 of the Acquisition Agreement] threshold):






i.
One Hundred Thousand United States Dollars (U.S. $100,000.00) at such time, if ever, as the USBO (as defined in the Agreement) equals Six Million United States Dollars (U.S. $6,000,000.00); and






ii.
 One Hundred Thousand United States Dollars (U.S. $100,000.00) every Two Million United States Dollars (U.S $2,000,000.00) in USBO thereafter (i.e., commencing at a USBO of Eight Million United States Dollars (U.S. $8,000,000.00)), up to a maximum USBO of Sixteen Million United States Dollars (U.S. $16,000,000.00), after which no further Box Office Bonuses shall be paid.  





c.
Academy Award Bonuses:  The following Academy Award Bonuses (which are payable within ten (10) Business Days of the Picture receiving the applicable Academy Award nomination or win):






i.
A single bonus in the amount of Fifty Thousand United States Dollars (U.S. $50,000.00) if the Picture is nominated for the Academy Award for Best Picture and/or Best Documentary; and






ii.
A single bonus in the amount of One Hundred Thousand United States Dollars (U.S. $100,000.00) if the Picture wins the Academy Award for Best Picture and/or Best Documentary.





d.
Grantor’s Participation:  A percentage of revenues equal to Seventy Percent (70%) of One Hundred Percent (100%) of the AGR (as defined in the Agreement), which shall be calculated, reported and paid in accordance with the Agreement. 




2.
Assignment of Payments: Grantor hereby irrevocably directs SUMMIT to pay the following amounts to Crown (for the benefit of Franklin), it being acknowledged that all such amounts are reductions to the corresponding payments owed to Grantor under the Agreement (all such payments assigned by Grantor hereunder being collectively referred to as the “Assigned Payments”):




a.
Minimum Guarantee:  From the Second MG Installment, the first One Million Fifty Thousand United States Dollars (U.S. $1,050,000.00) (the “Crown MG Payment”), it being acknowledged that the remaining portion of the Second MG Installment (if any) shall be paid to Grantor.  For the avoidance of doubt, One Hundred Percent (100%) of the First MG Installment and the Third MG Installment shall at all times remain payable to Grantor subject to and in accordance with the terms of the Acquisition Agreement and are not assigned hereunder.




b.
Box Office Bonuses, Academy Award Bonuses and Grantor’s Participation: Grantor hereby irrevocably directs SUMMIT to make payment of any and all Box Office Bonuses, Academy Award Bonuses and Grantor’s Participation payments (individually and  collectively, “Contingent Payments”) which may become due and owing pursuant to Paragraphs 5.2, 5.3 and 6 of the Acquisition Agreement
, respectively, as follows:




i.
First, Twenty-Two Percent (22%) of One Hundred Percent (100%) of any and all Contingent payments shall be paid to Grantor;





ii.
Second, One Hundred Percent (100%) of any and all remaining Contingent Payments shall be paid to Grantor until such time, if ever, as Grantor has received Four Hundred Ninety Thousand United States Dollars (U.S. $490,000.00) in the aggregate, not including any payments made to Grantor pursuant to Paragraph 2(b)(i) above;




iii.
Third, One Hundred Percent (100%) of any and all remaining portions of any and all Contingent Payments shall be allocated and paid, on a pro rata, pari passu basis, Fifty Percent (50%) to Crown and Fifty Percent (50%) to Grantor for the duration of the Term of the Acquisition Agreement (as the same may be extended or renewed).



3.
Direction of Payment:  Except as required by law, no deductions shall be made to the Assigned Payments. The Assigned Payments shall be paid to Crown (for the benefit of Franklin) on behalf of Grantor as and when such amounts are required to be paid to Grantor pursuant to the Agreement, except with respect to the Assigned Payment relating to the Second MG Installment, which shall be paid by check issued to the Escrow Agent as the payee pursuant to the Escrow Agreement at the Official Closing (as such term is defined in Paragraph 5.5 of the Acquisition Agreement
), in addition to any and all other Assigned Payments which may become due and owing at the time of the Official Closing.  Any and all Assigned Payments which become due and payable after the Official Closing shall be paid as follows:





a.
If the applicable Assigned Payment is equal to or greater than Ten Thousand United States Dollars (U.S. $10,000.00), via wire transfer as follows:



Crown Productions, Inc.


Routing Number: 021000021



Account Number: 792-72-27-25



Bank: Chase Bank



Bank Address: 270 Park Avenue, New York, NY 10017



Reference: Amazing Grace



NOTE:  SUMMIT shall request the Federal Reference Number from its bank.



-OR-




b.
If the applicable Assigned Payment is less than Ten Thousand United States Dollars (U.S. $10,000.00), via check naming Crown as the payee, which check shall be mailed to Crown at the following address:



Crown Productions, Inc.



Attn: Ms. Aretha Franklin



2948 Turtle Pond Court



Bloomfield Hills, MI  48302



4.
No Alteration: Grantor and SUMMIT expressly acknowledge and agree that no changes shall be made to this ILOD or the assignment of payments to Crown hereunder without the express, prior written consent of the Franklin Parties in each instance.  SUMMIT and Grantor acknowledge and agree that in the absence of the prior, written consent of the Franklin Parties, SUMMIT shall continue to make payments to Crown as provided for herein.




5.
Indemnification:  Grantor hereby agrees to indemnify, defend and hold harmless SUMMIT, parent, subsidiaries and affiliates, and each of their officers, directors, employees, licensees and assignees, from and against any and all claims, demands and causes of action arising out of the assignment by Grantor and payment by SUMMIT of the Assigned Payments as set forth in this ILOD.



6.
Conditions of Payment:  SUMMIT's agreement and obligation to pay Crown as set forth herein is conditioned upon and subject to all of the following, which the Franklin Parties hereby expressly acknowledge and agree:





a.
The rights of the Franklin Parties hereunder are, and shall be, subject and subordinate to: (i) all rights of SUMMIT to distribute the Picture throughout the Territory (as that term is defined in the Agreement) for the entire Term (as the same may be extended or renewed pursuant to the Agreement) without interference by the Franklin Parties, or any of them, or any person, firm or corporation claiming through either or both of the Franklin Parties; (ii) all rights of SUMMIT to recoup from the Gross Receipts of the Picture its Distribution Fees, Distribution Expenses, the Box Office Bonuses (with Interest), the Academy Award Bonuses (with Interest), the Minimum Guarantee (with Interest) and any and all other amounts which SUMMIT is entitled to recoup pursuant to and in accordance with the Agreement; and (iii) all rights of offset, defenses, claims and remedies which SUMMIT may now or hereafter have against Grantor or any or both of the Franklin Parties; provided that SUMMIT shall not exercise any rights of offset against that portion of the Second MG Installment constituting an Assigned Payment hereunder.




b.
Nothing under this ILOD shall create any third party beneficiary to the Agreement, nor shall entitle either or both of the Franklin Parties or any other third party to any remedies against SUMMIT, at law, in equity, or otherwise, including, without limitation, any right to audit SUMMIT or to seek or obtain injunctive relief against SUMMIT's distribution of the Picture.  Nothing set forth in this ILOD is intended to limit any rights of Crown to receive Reporting Statements or Crown’s Audit Rights, all as set forth in the Franklin-SUMMIT Agreement. 




c.
If SUMMIT does not already have such on file for Crown, SUMMIT’s receipt of an original, correctly completed Form W-9 (including any and all required corresponding documentation) shall be a condition precedent to SUMMIT’s obligation to pay Crown any Assigned Payments hereunder.   



7.
Governing Law; Jurisdiction:  This ILOD shall be construed in accordance with and governed by the laws of the State of California.  Any dispute regarding the validity, construction, terms or performance of this ILOD, and any other matter arising out of this ILOD, shall be determined in accordance with Paragraph 23 of the Acquisition Agreement
.  



This ILOD is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement
.  In the event of any inconsistency between the terms of this ILOD (including, but not limited to, any capitalized terms as defined herein) and the terms of the Acquisition Agreement 
(including, but not limited to, any capitalized terms as defined thereunder), the terms of the Acquisition Agreement 
(including, but not limited to, its capitalized terms as defined therein) shall control.   



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________

_________________________



Signature





Signature



_______________________

_________________________



Print Name





Print Name



_______________________

_________________________



Title






Title











_________________________











Tax ID Number



ARETHA FRANKLIN


CROWN PRODUCTIONS, INC.




_______________________



____________________________


Signature







Signature












____________________________













Print Name













____________________________













Title



[Signatures Continue on the Next Page]



ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number












�I think this is correct since we are referring to this subsection of the entire Agreement.




�I think this reference is correct since we are referring to the portion of the overall Agreement which includes these payments.  




�I think this reference is correct since we are referring to the portion of the overall Agreement which includes these payments.  I have added the specific paragraph number for clarity.




�This was written in the comments but I don’t think its correct. Usually you would tell us what reference to make, not the other way around.  Can you please confirm you want the Agreement to say this? 




�I think this reference is correct since we are referring to a specific paragraph within a single document/portion of the overall Agreement.  




�I think this reference to AA as opposed to “Agreement” is correct because “Agreement” refers to the entire doc with all exhibits and schedules and here we are talking about a conflict between this portion of the entire Agreement (the AA) and those exhibits and schedules.




�Same as above.




�Same as above.
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ESCROW AGREEMENT



(Basic Three Party Escrow) 




THIS ESCROW AGREEMENT is entered into as of February 3, 2016, by and among



Summit Entertainment, LLC (“SUMMIT”), Crown Productions, Inc. a Michigan Corporation (“CROWN”), and JPMorgan Chase Bank, N.A. (the “Escrow Agent”).



1.
Appointment.  Crown hereby appoints Escrow Agent as its escrow agent for the purposes set forth herein, and Escrow Agent hereby accepts such appointment under the terms and conditions set forth herein.  



2.
Fund; Investment.  (a) Subject to the terms of the irrevocable letter of direction (the “ILOD”) entered into as of February 3, 2016, by and among SUMMIT, Crown, Ms. Aretha Franklin (“Franklin”) and Amazing Grace Movie, LLC (“Grantor”), SUMMIT agrees to deposit with Escrow Agent the sum of ONE MILLION FIFTY THOUSAND DOLLARS AND NO CENTS ($1,050,000.00) (“Escrow Deposit”).  Escrow Agent shall hold the Escrow Deposit in one or more 
demand deposit accounts 
and shall invest and reinvest the Escrow Deposit and the proceeds thereof (“Fund”) in a JPMorgan Money Market Deposit Account (“MMDA”), or a successor investment offered by Escrow Agent.  
The MMDA has rates of compensation that may vary from time to time as determined by Escrow Agent.  


(b).  The Escrow Agent will not provide supervision, recommendations or advice relating to either the investment of moneys held in the Fund or the purchase, sale, retention or other disposition of any investment described herein.  The Escrow Agent shall not have any liability for any loss sustained as a result of any investment made pursuant to the terms of this Agreement or as a result of any liquidation of any investment prior to its maturity.  The Escrow Agent shall have the right to liquidate any investments held in order to provide funds necessary to make required payments under this Agreement.  
All interest or other income earned under this Agreement shall be allocated to CROWN and reported, by Escrow Agent to the IRS, or any other taxing authority, on IRS Form 1099 or 1042S (or other appropriate form) as income earned from the Escrow Deposit by CROWN whether or not said income has been distributed during such year. Escrow Agent shall withhold any taxes it deems appropriate in the absence of proper tax documentation or as required by law, and shall remit such taxes to the appropriate authorities. 
The Parties hereby represent to Escrow Agent that no other tax reporting of any kind is required given the underlying transaction giving rise to this Agreement.



3.
Disposition and Termination.     (a) The Escrow Agent shall release the Fund in accordance with written instructions received from the relevant Party or Parties substantially in the form of Exhibit A annexed hereto
. [Insert mechanics of escrow disbursement procedures. NOTE: If the Parties propose any language related to Escrow Agent receiving or acting upon a court order, arbitration award or similar determination by a court, arbitrator, regulator or other third party, such language should be revised to indicate that such order, award or determination must be “ accompanied by a written certification from counsel for the instructing Party attesting that such [order/award/determination] is final and not subject to further proceedings or appeal along with a written instruction from an Authorized Representative of the instructing Party given to effectuate such [order/award/determination] and the Escrow Agent shall be entitled conclusively to rely upon any such certification and instruction and shall have no responsibility to review the [order/award/determination] to which such certification and instruction refers or to make any determination as to whether such [order/award/determination] is final.”] Notwithstanding anything to the contrary set forth in Section 8, any instructions setting forth, claiming, containing, objecting to, or in any way related to the transfer or distribution of the Fund, must be in writing  executed by the appropriate Party or Parties as evidenced by the signatures of the person or persons signing this Agreement or one of their designated persons as set forth on the  Designation of Authorized Representatives attached hereto as  Schedules 1-A and 1-B (each an “Authorized Representative”), and delivered to Escrow Agent only by confirmed facsimile or as a Portable Document Format (“PDF”) attached to an email on a Business Day only at the fax number or email address set forth in Section 8 below.  Each Designation of Authorized Representatives shall be signed by the Secretary, any Assistant Secretary or other duly authorized officer of the named Party.  
No instruction for or related to the transfer or distribution of the Fund shall be deemed delivered and effective unless Escrow Agent actually shall have received it on a Business Day by facsimile or as a PDF attached to an email only at the fax number or email address set forth in Section 8 and as evidenced by a confirmed transmittal to the Party’s or Parties’ 
transmitting fax number or email address and Escrow Agent has been able to satisfy any applicable security procedures as may be required hereunder. Escrow Agent shall not be liable to any Party or other person for refraining from acting upon any instruction for or related to the transfer or distribution of the Fund if delivered to any other fax number or email address, including but not limited to a valid email address of any employee of Escrow Agent. 



The Parties each acknowledge that Escrow Agent is authorized to use the following funds transfer instructions to disburse any funds due to Party A and/or 
Party B, respectively, 
without a verifying call-back as set forth in Section 3(b) below:


SUMMIT: 
Bank name:




CROWN:
Bank name:


               Bank Address:





Bank Address:




ABA Number:





ABA Number:



Credit A/C Name:




Credit A/C Name:



Credit A/C #:





Credit A/C #:



Credit A/C Address:




Credit A/C Address:



If Applicable: 





If Applicable: 



FFC A/C Name:





FFC A/C Name:



FFC A/C #:





FFC A/C #:



FFC A/C Address:




FFC A/C Address:



.   


(a) , 
Escrow Agent is authorized to seek confirmation of such funds transfer instructions by a single telephone call-back to one of the Authorized Representatives,
 and Escrow Agent may rely upon the confirmation of anyone purporting to be that
 Authorized Representative. The persons designated as Authorized Representatives and telephone numbers for same may be changed only in a writing executed by an Authorized Representative 
or other duly authorized officer of the applicable Party setting forth such changes and actually received by Escrow Agent via facsimile or as a PDF attached to an email.  , 
No funds will be disbursed until an Authorized Representative is able to confirm such instructions by telephone callback.  Escrow Agent, any intermediary bank and the beneficiary's bank in any funds transfer may rely upon the identifying number of the beneficiary’s bank or any intermediary bank included in a funds transfer instruction provided by a Party or the Parties 
and confirmed by an Authorized Representative.
  Further the beneficiary’s bank in the funds transfer instruction may make payment on the basis of the account number provided in such Party’s or the Parties’ 
instruction and confirmed by an Authorized Representative 
even though it identifies a person different from the named beneficiary.



(b)  The Parties acknowledge that there are certain security, corruption, transmission error and access availability risks associated with using open networks such as the internet and the Parties hereby expressly assume such risks.  



(c)  As used in this Section 3, “Business Day” shall mean any day other than a Saturday, Sunday or any other day on which Escrow Agent located at the notice address set forth below is authorized or required by law or executive order to remain closed. The Parties acknowledge that the security procedures set forth in this Section 3 are commercially reasonable. 
Upon delivery of the Fund 
in full by Escrow Agent,
 this Agreement shall terminate and the related account(s) shall be closed, subject to the provisions of Section 6.  



4.
Escrow Agent.  Escrow Agent shall have only those duties as are specifically and expressly provided herein, which shall be deemed purely ministerial in nature, and no other duties, including but not limited to any fiduciary duty
, shall be implied.  Escrow Agent has no knowledge of,  nor any obligation to comply with, the terms and conditions of any other agreement between the Parties, nor shall Escrow Agent be required to determine if any Party has complied with any other agreement.  
Notwithstanding the terms of any other agreement between the Parties, the terms and conditions of this Agreement shall control the actions of Escrow Agent.  Escrow Agent may conclusively rely upon any written notice, document, instruction or request delivered by the Parties
 believed by it to be genuine and to have been signed by an Authorized Representative(s), as applicable, without inquiry and without requiring substantiating evidence of any kind and Escrow Agent shall be under no duty to inquire into or investigate the validity, accuracy or content of any such document, notice, instruction or request. Any notice, document, instruction or request delivered by a Party but not required under this Agreement may be 
disregarded by the Escrow Agent and returned to the sending Party. Escrow Agent shall not be liable for any action taken, suffered or omitted to be taken by it in good faith except to the extent that Escrow Agent's gross negligence or willful misconduct 
was the cause of any direct loss to either Party.  Escrow Agent may execute any of its powers and perform any of its duties hereunder directly or through affiliates or agents.   In the event Escrow Agent shall be uncertain, or believes there is some ambiguity, as to its duties or rights hereunder, or receives instructions, claims or demands from any Party hereto which in Escrow Agent’s judgment conflict with the provisions of this Agreement, or if Escrow Agent receives conflicting instructions from the Parties,
 Escrow Agent shall be entitled either to: (a) refrain from taking any action until it shall be given (i) a joint written direction executed by Authorized Representatives of the Parties which eliminates such conflict or (ii) a court order issued by a court of competent jurisdiction (it being understood that Escrow Agent shall be entitled conclusively to rely and act upon any such court order and shall have no obligation to determine whether any such court order is final); or (b) file an action in interpleader. Escrow Agent shall have no duty to solicit any payments which may be due it or the Fund, including, without limitation, the Escrow Deposit nor shall the Escrow Agent have any duty or obligation to confirm or verify the accuracy or correctness of any amounts deposited with it hereunder. Anything in this Agreement to the contrary notwithstanding, in no event shall Escrow Agent be liable for special, incidental, punitive, indirect or consequential loss or damage of any kind whatsoever (including but not limited to lost profits), even if Escrow Agent has been advised of the likelihood of such loss or damage and regardless of the form of action. 



5.
Resignation; Succession.  Escrow Agent may resign and be discharged from its duties and obligations hereunder by giving not less than thirty (30) days advance notice in writing of such resignation to the Parties, and Escrow Agent may be removed, with or without cause, by the Parties at any time by giving not less than thirty (30) days advance joint written notice to the Escrow Agent.  Escrow Agent’s sole responsibility after such thirty (30) day notice period expires shall be to hold the Fund (without any obligation to reinvest the same
) and to deliver the same to a designated substitute escrow agent, if any, appointed by the Parties, or such other person designated by the Parties, or in accordance with the directions of a final court order, at which time of delivery, Escrow Agent’s obligations hereunder shall cease and terminate.  
If prior to the effective resignation date, the Parties have failed to appoint a successor escrow agent, or to instruct the Escrow Agent to deliver the Fund to another person as provided above, or if such delivery is contrary to applicable law, at any time on or after the effective resignation date, Escrow Agent either (a) may interplead the Fund with a court located in the State of California and the costs, expenses and reasonable attorney’s fees which are incurred in connection with such proceeding may be charged against and withdrawn from the Fund; or (b) appoint a successor escrow agent of its own choice.  Any appointment of a successor escrow agent shall be binding upon the Parties and no appointed successor escrow agent shall be deemed to be an agent of Escrow Agent.  Escrow Agent shall deliver the Fund to any appointed successor escrow agent, at which time Escrow Agent’s obligations under this Agreement shall cease and terminate. 
Any entity into which Escrow Agent may be merged or converted or with which it may be consolidated, or any entity to which all or substantially all of the escrow business may be transferred, shall be the Escrow Agent under this Agreement without further act. 



6.
Compensation; Acknowledgment.  (a) Crown agrees to pay Escrow Agent upon execution of this Agreement, and from time to time thereafter reasonable compensation, for the services to be rendered hereunder, which unless otherwise agreed in writing, shall be as described in Schedule 2
. 


(b) Each of the Parties further agrees to the disclosures and agreements set forth in Schedule 2.



7.
 Indemnification and Reimbursement.  The Parties agree jointly and severally 
to indemnify, defend, hold harmless, pay or reimburse Escrow Agent and its affiliates and their respective successors, assigns, directors, agents and employees (the “Indemnitees”) from and against any and all losses, damages, claims, liabilities, penalties, judgments, settlements, litigation, investigations, costs or expenses (including, without limitation, the fees and expenses of outside counsel and experts and their staffs and all expense of document location, duplication and shipment) (collectively “Losses”), arising out of or in connection with (a) Escrow Agent’s  performance of this Agreement, except to the extent that such Losses are determined by a court of competent jurisdiction to have been caused by the gross negligence, willful misconduct, or bad faith of such Indemnitee; and (b) Escrow Agent’s following, accepting or acting upon any instructions or directions, whether joint or singular, from the Parties received in accordance with this Agreement.  The Parties hereby grant Escrow Agent a lien on, right of set-off against and security interest in the Fund for the payment of any claim for indemnification, fees, expenses and amounts due to Escrow Agent or an Indemnitee.  
In furtherance of the foregoing, Escrow Agent is expressly authorized and directed, but shall not be obligated, to charge against and withdraw from the Fund for its own account or for the account of an Indemnitee any amounts due to Escrow Agent or to an Indemnitee under Section 6 or 7. 
The obligations set forth in this Section 7 shall survive the resignation, replacement or removal of Escrow Agent or the termination of this Agreement.


8.
Notices.  Except as otherwise provided in Section 3, all communications hereunder shall be in writing or set forth in a PDF attached to an email, and all instructions from a Party or the Parties to the Escrow Agent shall be executed by an Authorized Representative, 
and shall be delivered in accordance with the terms of this Agreement by facsimile, email or overnight courier only to the appropriate fax number,  email address, or notice address set forth for each party as follows:



If to SUMMIT :
(street address)



(City, state [country], zip [postal code])



Attention:  



Tel No.:



Fax No.:



With copies to:

(street address)



(City, state [country], zip [postal code])



Attention:  



Tel No.:



Fax No.:



If to CROWN:

(street address)



(City, state [country], zip [postal code])



Attention:  



Tel No.:



Fax No.:


With copies to:

(street address)



(City, state [country], zip [postal code])



Attention:  



Tel No.:



Fax No.:


If to Escrow Agent:

JPMorgan Chase Bank, N.A.








Escrow Services



10 South Dearborn Street, Mail Code IL1-0113


Chicago, IL 60603


Attention:  



Fax No.: (312) 954-0430






Email Address:



(Chicago) mw.escrow@jpmorgan.com


9.
Compliance with Court Orders.  In the event that a legal garnishment, attachment, levy restraining notice or court order is served with respect to any of the Fund, or the delivery thereof shall be stayed or enjoined by an order of a court, Escrow Agent is hereby expressly authorized, in its sole discretion, to obey and comply with all such orders so entered or issued, which it is advised by legal counsel of its own choosing is binding upon it, whether with or without jurisdiction, and in the event that Escrow Agent obeys or complies with any such order it shall not be liable to any of the Parties hereto or to any other person by reason of such compliance notwithstanding such order be subsequently reversed, modified, annulled, set aside or vacated.



10.
Miscellaneous.  (a) The provisions of this Agreement may be waived, altered, amended or supplemented only by a writing signed by the Escrow Agent and the Parties.  Neither this Agreement nor any right or interest hereunder may be assigned by any Party without the prior consent of Escrow Agent and the other Party.  
This Agreement shall be governed by and construed under the laws of the State of  California.  Each Party and Escrow Agent irrevocably waives any objection on the grounds of venue, forum non-conveniens or any similar grounds and irrevocably consents to service of process by mail or in any other manner permitted by applicable law and consents to the jurisdiction of the courts located in the State of California . To the extent that in any jurisdiction either Party may now or hereafter be entitled to claim for itself or its assets, immunity from suit, execution, attachment (before or after judgment) or other legal process, such Party shall not claim, and hereby irrevocably waives, such immunity.  
Escrow Agent and the Parties further hereby waive any right to a trial by jury with respect to any lawsuit or judicial proceeding arising or relating to this Agreement.  No party to this Agreement is liable to any other party for losses due to, or if it is unable to perform its obligations under the terms of this Agreement because of, acts of God, fire, war, terrorism, floods, strikes, electrical outages, equipment or transmission failure, or other causes reasonably beyond its control.  
This Agreement and any joint instructions from the Parties may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument or instruction, as applicable. All signatures of the parties to this Agreement may be transmitted by facsimile or as a PDF attached to an email, and such facsimile or PDF will, for all purposes, be deemed to be the original signature of such party whose signature it reproduces, and will be binding upon such party.  If any provision of this Agreement is determined to be prohibited or unenforceable by reason of any applicable law of a jurisdiction, then such provision shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions thereof, and any such prohibition or unenforceability in such jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.  The Parties each represent, warrant and covenant that (i) each document, notice, instruction or request provided by such Party to Escrow Agent shall comply with applicable laws and regulations,  (ii) such Party has full power and authority to enter into, execute and deliver this Agreement and to perform all of the duties and obligations to be performed by it hereunder; and (c) the person(s) executing this Agreement on such Party’s behalf  and certifying Authorized Representatives in the applicable Schedule 1 have been duly and properly authorized to do so, and  each Authorized Representative of such Party has been duly and properly authorized to take the actions specified for such person in the applicable Schedule 1.    Except as expressly provided in Section 7 above, nothing in this Agreement, whether express or implied, shall be construed to give to any person or entity other than Escrow Agent and the Parties any legal or equitable right, remedy, interest or claim under or in respect of the Fund or this Agreement. 



(b)  Information.  The Parties authorize the Escrow Agent to disclose information with respect to thisAgreement and the account(s) established hereunder, the Parties, or any transaction hereunder if such disclosure is: (i) necessary or desirable, 
in the Escrow Agent’s opinion, 
for the purpose of allowing the Escrow Agent to perform its duties and to exercise its powers and rights hereunder; (ii) to a proposed assignee of the rights of Escrow Agent; 
(iii) to a branch, affiliate, subsidiary, employee or agent of the Escrow Agent or to their auditors, regulators or legal advisers 
or to any competent court; 
(iv) to the auditors of any of the Parties; 
or (v) permitted or required by applicable law, regardless of whether the disclosure is made in the country in which each Party resides, in which the Escrow Account is maintained, or in which the transaction is conducted.  
The Parties agree that such disclosures by the Escrow Agent and its affiliates may be transmitted across national boundaries and through networks, including those owned by third parties. 



IN WITNESS WHEREOF, 
the parties hereto have executed this Agreement as of the date set forth above.



SUMMIT



By:______________________________


Name:___________________________





Title: ____________________________





CROWN



By:______________________________



Name:___________________________



Title: ____________________________


JPMORGAN CHASE BANK, N.A., 



As Escrow Agent



By:______________________________



Name:___________________________


Title:_____________________________








EXHIBIT A-1



Form of Escrow Release Notice – Joint Intsructions 



JPMorgan Chase Bank, N.A., Escrow Services



[Address]



[Fax No.]



[Email Address]



Date:



Re:  [Name of Parties] 
– Escrow Agreement dated [           ] 


Escrow Account no. [    ]



Dear Sir/Madam:



We refer to an escrow agreement dated [          ] between [       ] and JPMorgan Chase Bank, N.A., as Escrow Agent (the “Escrow Agreement”). 



Capitalized terms in this letter that are not otherwise defined shall have the same meaning given to them in the Escrow Agreement.



[Party A/Party B/the Parties] instruct[s] the Escrow Agent to release the Fund, or the portion specified below, to the specified party as instructed below.



Amount



(In writing)



Beneficiary



City



Country



US Instructions:



Bank



Bank address



ABA Number:



Credit A/C Name:



Credit A/C #:



Credit A/C Address:



If Applicable: 



FFC A/C Name:



FFC A/C #:



FFC A/C Address:



International Instructions:



Bank Name:



Bank Address



SWIFT Code:



US Pay Through ABA:



Credit A/C Name:



Credit A/C # (IBAN #):



Credit A/C Address:



If Applicable:



FFC A/C Name:



FFC A/C # (IBAN #):



FFC A/C Address:



FOR AND ON BEHALF OF PARTY A:


__________________________             


_________________________ ____                          


Name:       





Name:                                                                          



Date: 






Date:


Title: 






Title:



FOR AND ON BEHALF OF PARTY B:


_________________________________


__________________________________



Name:






Name:



Date:






Date:



Title:      





Title:


 








EXHIBITA-2



FORM OF INDEMNIFICATION CLAIM NOTICE



[Date]



JPMorgan Chase Bank, N.A.



Escrow Services



[Address]



[Fax Number]



[Name and Address of Other Party]



Dear Sir/Madam:



This notice is being delivered pursuant to Section ___ of the [Escrow Agreement, dated ______________, by and among __________________________(the “Escrow Agreement”).  Capitalized terms in this letter that are not otherwise defined shall have their meanings set forth in the Escrow Agreement.



[Party] hereby gives notice pursuant to Section _____________of the Escrow Agreement, of a claim for indemnification made under [underlying agreement].  The amount of the claim is $______________.



The summary for the basis of such claim is as follows:






[Insert details]



[Party] hereby certifies to the Escrow Agent that this notice was delivered to [other Party].



[NAME OF PARTY]



By:  ________________________



Title: _______________________



Date: _______________________








EXHIBIT A-3



FORM OF INDEMNIFICATION CLAIM OBJECTION NOTICE



[Date]



JPMorgan Chase Bank, N.A.



Escrow Services



[Address]



[Fax Number]



[Name and Address of Other Party]



Dear Sir/Madam:



This notice is being delivered pursuant to Section ___ of the [Escrow Agreement, dated ______________, by and among __________________________(the “Escrow Agreement”).  Capitalized terms in this letter that are not otherwise defined shall have their meanings set forth in the Escrow Agreement.



[Party] hereby objects to the claim for indemnification filed by [other Party], as decribed in the notice delivered by [other Party] to Escrow Agent dated ___________________,  and requests that the amount of such claim not be disbursed to [other Party].  



[Party] hereby certifies to the Escrow Agent that this notice was delivered to [other Party].



[NAME OF PARTY]



By:  ________________________



Title: _______________________



Date: _______________________






         Schedule 1-A



[Insert name of PARTY A]



DESIGNATION OF AUTHORIZED



REPRESENTATIVES



The undersigned, ​​________________________, being the duly elected, qualified and acting ________________________ of ______________________ (“Party A”), does hereby certify:



1. That each of the following persons is at the date hereof an Authorized Representative, 
as such term is defined in the Escrow Agreement, dated ________________, 20__, by and among Party A, Party B and Escrow Agent (the “Escrow Agreement”), that the signature appearing opposite each person’s name is the true and genuine signature of such person, and that each person’s contact information is current and up-to-date at the date hereof.  Each of the Authorized Representatives is authorized to issue instructions, confirm funds transfer instructions by callback and effect changes in Authorized Representatives, all in accordance with the terms of the Escrow Agreement.



			NAME


			SIGNATURE


			TELEPHONE & CELL NUMBERS





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			


			


			





			


			


			








2. That pursuant to Party A’s governing documents, as amended, the undersigned has the power and authority to execute this Designation on behalf of Party A, and that the undersigned has so executed this Designation   this _____ day of ______, 20__.



			


			Signature: _____________________________






			


			Name:       _____________________________





			


			Title:         _____________________________








FOR YOUR SECURITY, PLEASE CROSS OUT ALL UNUSED SIGNATURE LINES ON THIS SCHEDULE 1-A


All instructions, including but not limited to funds transfer instructions, whether transmitted by facsimile or set forth in a PDF attached to an email,  must include the signature of the Authorized Representative authorizing said funds transfer on behalf of such Party.


Schedule 1-B


[Insert name of PARTY B]



 DESIGNATION OF AUTHORIZED



REPRESENTATIVES


The undersigned, ​​________________________, being the duly elected, qualified and acting ________________________ of ______________________ (“Party B”), does hereby certify:



1. That each of the following persons is at the date hereof an Authorized Representative, 
as such term is defined in the Escrow Agreement, dated ________________, 20__, by and among Party A, Party B and Escrow Agent (the “Escrow Agreement”), that the signature appearing opposite each person’s name is the true and genuine signature of such person, and that each person’s contact information is current and up-to-date at the date hereof.  Each of the Authorized Representatives is authorized to issue instructions, confirm funds transfer instructions by callback and effect changes in Authorized Represenatives, all in accordance with the terms of the Escrow Agreement.



			NAME


			SIGNATURE


			TELEPHONE & CELL NUMBERS





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			


			


			





			


			


			








2. That pursuant to Party B’s governing documents, as amended, the undersigned has the power and authority to execute this Designation on behalf of Party B, and that the undersigned has so executed this Designation   this _____ day of ______, 20__.



			


			Signature: _____________________________






			


			Name:       _____________________________





			


			Title:         _____________________________








FOR YOUR SECURITY, PLEASE CROSS OUT ALL UNUSED SIGNATURE LINES ON THIS SCHEDULE 1-B


All instructions, including but not limited to funds transfer instructions, whether transmitted by facsimile or set forth in a PDF attached to an email,  must include the signature of the Authorized Representative authorizing said funds transfer on behalf of such Party.


Schedule 2



[image: image1.png]J.LMorgan












Schedule of Fees for Escrow Agent Services



Based upon our current understanding of your proposed transaction, our fee proposal is as follows:




Account Acceptance Fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
…...$



Encompassing review, negotiation and execution of governing documentation, opening of the account, and completion of all due diligence documentation.  Payable upon closing.



Annual Administration Fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$


The Administration Fee covers our usual and customary ministerial duties, including record keeping, distributions, document compliance and such other duties and responsibilities expressly set forth in the governing documents for each transaction.  Payable upon closing and annually in advance thereafter, without pro-ration for partial years.  



Extraordinary Services and Out-of Pocket Expenses



Any additional services beyond our standard services as specified above, and all reasonable out-of-pocket expenses including attorney’s or accountant’s fees and expenses will be considered extraordinary services for which related costs, transaction charges, and additional fees will be billed at the Escrow Agent's then standard rate.  Disbursements, receipts, investments or tax reporting exceeding 25 items per year may be treated as extraordinary services thereby incurring additional charges. The Escrow Agent may impose, charge, pass-through and modify fees and/or charges for any account established and services provided by the Escrow Agent, including but not limited to, transaction, maintenance, balance-deficiency, and service fees, agency or trade execution fees, and other charges, including those levied by any governmental authority.


Fee Disclosure & Assumptions: Please note that the fees quoted are based on a review of the transaction documents provided and an internal due diligence review. The Escrow Agent reserves the right to revise, modify, change and supplement the fees quoted herein if the assumptions underlying the activity in the account, level of balances, market volatility or conditions or other factors change from those used to set our fees.  Payment of the invoice is due upon receipt


The escrow deposit shall be continuously invested in a JPMorgan MMDA. MMDAs have rates of interest or compensation that may vary from time to time as determined by the Escrow Agent.  



Disclosures and Agreements



 Representations Relating to Section 15B of the Securities Exchange Act of 1934 (Rule 15Ba1-1 et seq.) (the “Municipal Advisor Rule).     Each Party represents and warrants to the Escrow Agent that for purposes of the Municipal Advisor Rules,  none of the funds (if any) currently invested, or that will be invested in the future, in money market funds, commercial paper or treasury bills under this Agreement  constitute or contain (i) proceeds of municipal securities (including investment income therefrom and monies pledged or otherwise legally dedicated to serve as collateral or a source or repayment for such securities) or (ii) municipal escrow investments (as each such term is defined in the Municipal Advisor Rule).  Each Party also represents and warrants to the Escrow Agent that the person providing this certification has access to the appropriate information or has direct knowledge of the source of the funds to be invested to enable the forgoing representation to be made.  Further, each Party acknowledges that the Escrow Agent will rely on this representation until notified in writing otherwise.



Patriot Act Disclosure.  Section 326 of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (“USA PATRIOT Act”) requires Escrow Agent to implement reasonable procedures to verify the identity of any person that opens a new account with it.  Accordingly, you acknowledge that Section 326 of the USA PATRIOT Act and Escrow Agent’s identity verification procedures require Escrow Agent to obtain information which may be used to confirm your identity including without limitation name, address and organizational documents (“identifying information”). You agree to provide Escrow Agent with and consent to Escrow Agent obtaining from third parties any such identifying information required as a condition of opening an account with or using any service provided by the Escrow Agent.



OFAC Disclosure.  Escrow Agent is required to act in accordance with the laws and regulations of various jurisdictions relating to the prevention of money laundering and the implementation of sanctions, including but not limited to regulations issued by the U.S. Office of Foreign Assets Control.  Escrow Agent is not obligated to execute payment orders or effect any other transaction where the beneficiary or other payee is a person or entity with whom the Escrow Agent is prohibited from doing business by any law or regulation applicable to Escrow Agent, or in any case where compliance would, in Escrow Agent’s opinion, conflict with applicable law or banking practice or its own policies and procedures.  Where Escrow Agent does not execute a payment order or effect a transaction for such reasons, Escrow Agent may take any action required by any law or regulation applicable to Escrow Agent including, without limitation, freezing or blocking funds.  Transaction screening may result in delays in the posting of transactions.


Abandoned Property.  Escrow Agent is required to act in accordance with the laws and regulations of various states relating to abandoned property and, accordingly, shall be entitled to remit dormant funds to any state as abandoned property in accordance with such laws and regulations.  



THE FOLLOWING DISCLOSURES ARE REQUIRED TO BE PROVIDED UNDER APPLICABLE U.S. REGULATIONS, INCLUDING, BUT NOT LIMITED TO, FEDERAL RESERVE REGULATION D.  WHERE SPECIFIC INVESTMENTS ARE NOTED BELOW, THE DISCLOSURES APPLY ONLY TO THOSE INVESTMENTS AND NOT TO ANY OTHER INVESTMENT.  



Demand Deposit Account Disclosure.  Escrow Agent is authorized, for regulatory reporting and internal accounting purposes, to divide an escrow demand deposit account maintained in the U.S. in which the Fund is held into a non-interest bearing demand deposit internal account and a non-interest bearing savings internal account, and to transfer funds on a daily basis between these internal accounts on Escrow Agent’s general ledger in accordance with U.S. law at no cost to the Parties.  Escrow Agent will record the internal accounts and any transfers between them on Escrow Agent’s books and records only.  The internal accounts and any transfers between them will not affect the Fund, any investment or disposition of the Fund, use of the escrow demand deposit account or any other activities under this Agreement, except as described herein. Escrow Agent will establish a target balance for the demand deposit internal account, which may change at any time.  To the extent funds in the demand deposit internal account exceed the target balance, the excess will be transferred to the savings internal account, unless the maximum number of transfers from the savings internal account for that calendar month or statement cycle has already occurred.  If withdrawals from the demand deposit internal account exceeds the available balance in the demand deposit internal account, funds from the savings internal account will be transferred to the demand deposit internal account up to the entire balance of available funds in the savings internal account to cover the shortfall and to replenish any target balance that Escrow Agent has established for the demand deposit internal account.  If  a sixth transfer is needed during a calendar month or statement cycle, it will be for the entire balance in the savings internal account, and such funds will remain in the demand deposit internal account for the remainder of the calendar month or statement cycle.



MMDA Disclosure and Agreement.  If MMDA is the investment for the escrow deposit as set forth above or anytime in the future, you acknowledge and agree that U.S. law limits the number of pre-authorized or automatic transfers or withdrawals or telephonic/electronic instructions that can be made from an MMDA to a total of six (6) per calendar month or statement cycle or similar period.  Escrow Agent is required by U.S. law to reserve the right to require at least seven (7) days notice prior to a withdrawal from a money market deposit account.



Unlawful Internet Gambling.  The use of any account to conduct transactions (including, without limitation, the acceptance or receipt of funds through an electronic funds transfer, or by check, draft or similar instrument, or the proceeds of any of the foregoing) that are related, directly or indirectly, to unlawful Internet gambling is strictly prohibited. 


�?




�checking




�No reinvestment is permitted until we release the funds unless Chase is willing to agree that they will reimburse us (if required) even if the funds are lost or reduced as a result of their reinvestment.  




�See comment #2 above.




�This is incorrect.  If Summit gives the OK to release the funds to Franklin, Franklin gets the interest.  If the funds come back to Summit, Summit gets the interest.




�Checking but Summit will only R&W on its own behalf as to tax reporting required (or not) for Summit.




�This is not correct.  These are the only possible outcomes (i) Summit gives written authorization to the Escrow Agent to release the funds + interest to Franklin, (ii) the picture is commercially released by Summit in which event the Escrow Agent is authorized to release the funds + interest to Franklin, (iii) Grantor arbitrates the issue of delivery and there is a non-appealable, binding judgment that delivery is complete and should have been accepted by Summit, the agreement is not at that time terminated for any other reason/based on any other claims and consequently the judgment serves as notice to the Escrow Agent to release the funds + interest to Franklin,  or (iv) Summit provides written notice to the Escrow Agent that the agreement is terminated at which point the Escrow Agent needs to release the funds + interest to Summit.




�Not correct.  See #5 above.




�I’ve deleted the definition of “Parties” above because we are not all on the same side of this transaction which is how the term is being used.  This comment relating to the change of the use of this term is a change to be applied to the document globally.




�This should be “or”, not “and/or”, since the money will never go to both of us.




�As applicable




�Getting this.




�Typo




�Of the applicable party




�such




�of the applicable party




�typo




�n/a




�of such party.




�n/a




�of such party




�Ok if the risk is being assumed by each of us on our own behalf.




�No security procedures are provided so we can’t acknowledge.




�Funds (global change)




�to the applicable party




�Not agreed.  The whole point of the trust account was to have the money held in trust.




�OK with putting all applicable terms in this document.




�It needs to be the correct party issuing the notice.  In other words, Franklin cannot notify the Escrow Agent that the terms required to release the funds have been satisfied – only Summit or a binding arbitration order can do that.




�Shall be – not discretionary




�Or action contrary to the express terms of this Escrow Agreement




�Only if each of the conflicting notices would otherwise be OK under this Escrow Agreement (e.g., if Summit sent a notice to the Escrow Agent terminating the acquisition agreement and Franklin simultaneously sent a notice to the Escrow Agent saying we commercially released the film – both would be ok if true but conflict because one of them is not being truthful), then OK act per the terms of this paragraph.




�Can’t do this.




�If there are no joint instructions the money absolutely must be returned to us (with the interest).  I am happy to pre-approve the Dykema trust account and put an agreement in place with them now (can just say they agree toi stand in Chase’s shoes if this happens) so you know the money will go to Franklin if required but we will not agree that our money gets stuck or sent somewhere without instruction to return the funds if the AA is terminated.




�Not agreed.  We are advancing funds as an accommodation.  We should not have to spend the time and money to get our advance back under this set of circumstances.




�Assignee must assume all obligations hereunder.




�Please add indemnity to Summit for costs or add acknowledgement of Escrow Agent and Crown that Summit is not liable for any costs.




�Crown only.  We are making an accommodation here.  This isn’t something we are doing voluntarily.




�Not agreed until we release the money.




�Not agreed since the money may come back to us.




�Of such party




�I will provide.




�I will provide.




�Not optional.  Must comply.  Crown will be liable to Summit if the agreement is terminated and we don’t get the money back.




�Why?  We should be able to assign our right to receive payment as should Franklin.




�?  This is supposed to just be applicable here with reference to CA, correct?  If so, please clarify.




�No – I get the Escrow Agent will not be liable but we are advancing money early as an accommodation and will expect to be paid back if something goes wrong.




�No




�In EA’s  good faith business judgment, 




�Subject to NDA




�Subject to NDA




�Subject to protective order




�Subject to NDA




�Subject to NDA or protective order (as applicable)




�OK if they follow customary security procedures.




�As agreed with Tom, please include provision requiring notice of the amount of interest on the funds that ultimately gets paid to Crown so we know how much to deduct from the MG.  




�n/a




�See comment #5 for possible party submitting the notice.




�Please see comment #5 below for possible terms of notice.




�There will only be one.




�n/a – delete exhibit




�n/a – delete exhibit




�of [Summit] / [Crown] (as applicable)




�See comment # 60




�Please clarify these are fees as to Crown only.




�Not agreed.  See comment #2 above.




�n/a – please delete




�Checking.




�n/a
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ESCROW AGREEMENT



(Basic Three Party Escrow) 




THIS ESCROW AGREEMENT is entered into as of February 3, 2016, by and among



Summit Entertainment, LLC (“SUMMIT”), Crown Productions, Inc. a Michigan Corporation (“CROWN”), and JPMorgan Chase Bank, N.A. (the “Escrow Agent”).



1.
Appointment.  Crown hereby appoints Escrow Agent as its escrow agent for the purposes set forth herein, and Escrow Agent hereby accepts such appointment under the terms and conditions set forth herein.  



2.
Fund; Investment.  (a) Subject to the terms of the irrevocable letter of direction (the “ILOD”) entered into as of February 3, 2016, by and among SUMMIT, Crown, Ms. Aretha Franklin (“Franklin”) and Amazing Grace Movie, LLC (“Grantor”), SUMMIT agrees to deposit with Escrow Agent the sum of ONE MILLION FIFTY THOUSAND DOLLARS AND NO CENTS ($1,050,000.00) (“Escrow Deposit”).  Escrow Agent shall hold the Escrow Deposit in one or more 
demand deposit accounts 
and shall invest and reinvest the Escrow Deposit and the proceeds thereof (“Fund”) in a JPMorgan Money Market Deposit Account (“MMDA”), or a successor investment offered by Escrow Agent.  
The MMDA has rates of compensation that may vary from time to time as determined by Escrow Agent.  


(b).  The Escrow Agent will not provide supervision, recommendations or advice relating to either the investment of moneys held in the Fund or the purchase, sale, retention or other disposition of any investment described herein.  The Escrow Agent shall not have any liability for any loss sustained as a result of any investment made pursuant to the terms of this Agreement or as a result of any liquidation of any investment prior to its maturity.  The Escrow Agent shall have the right to liquidate any investments held in order to provide funds necessary to make required payments under this Agreement.  
All interest or other income earned under this Agreement shall be allocated to CROWN and reported, by Escrow Agent to the IRS, or any other taxing authority, on IRS Form 1099 or 1042S (or other appropriate form) as income earned from the Escrow Deposit by CROWN whether or not said income has been distributed during such year. Escrow Agent shall withhold any taxes it deems appropriate in the absence of proper tax documentation or as required by law, and shall remit such taxes to the appropriate authorities. 
The Parties hereby represent to Escrow Agent that no other tax reporting of any kind is required given the underlying transaction giving rise to this Agreement.



3.
Disposition and Termination.     (a) The Escrow Agent shall release the Fund in accordance with written instructions received from the relevant Party or Parties substantially in the form of Exhibit A annexed hereto
. [Insert mechanics of escrow disbursement procedures. NOTE: If the Parties propose any language related to Escrow Agent receiving or acting upon a court order, arbitration award or similar determination by a court, arbitrator, regulator or other third party, such language should be revised to indicate that such order, award or determination must be “ accompanied by a written certification from counsel for the instructing Party attesting that such [order/award/determination] is final and not subject to further proceedings or appeal along with a written instruction from an Authorized Representative of the instructing Party given to effectuate such [order/award/determination] and the Escrow Agent shall be entitled conclusively to rely upon any such certification and instruction and shall have no responsibility to review the [order/award/determination] to which such certification and instruction refers or to make any determination as to whether such [order/award/determination] is final.”] Notwithstanding anything to the contrary set forth in Section 8, any instructions setting forth, claiming, containing, objecting to, or in any way related to the transfer or distribution of the Fund, must be in writing  executed by the appropriate Party or Parties as evidenced by the signatures of the person or persons signing this Agreement or one of their designated persons as set forth on the  Designation of Authorized Representatives attached hereto as  Schedules 1-A and 1-B (each an “Authorized Representative”), and delivered to Escrow Agent only by confirmed facsimile or as a Portable Document Format (“PDF”) attached to an email on a Business Day only at the fax number or email address set forth in Section 8 below.  Each Designation of Authorized Representatives shall be signed by the Secretary, any Assistant Secretary or other duly authorized officer of the named Party.  
No instruction for or related to the transfer or distribution of the Fund shall be deemed delivered and effective unless Escrow Agent actually shall have received it on a Business Day by facsimile or as a PDF attached to an email only at the fax number or email address set forth in Section 8 and as evidenced by a confirmed transmittal to the Party’s or Parties’ 
transmitting fax number or email address and Escrow Agent has been able to satisfy any applicable security procedures as may be required hereunder. Escrow Agent shall not be liable to any Party or other person for refraining from acting upon any instruction for or related to the transfer or distribution of the Fund if delivered to any other fax number or email address, including but not limited to a valid email address of any employee of Escrow Agent. 



The Parties each acknowledge that Escrow Agent is authorized to use the following funds transfer instructions to disburse any funds due to Party A and/or 
Party B, respectively, 
without a verifying call-back as set forth in Section 3(b) below:


SUMMIT: 
Bank name:




CROWN:
Bank name:


               Bank Address:





Bank Address:




ABA Number:





ABA Number:



Credit A/C Name:




Credit A/C Name:



Credit A/C #:





Credit A/C #:



Credit A/C Address:




Credit A/C Address:



If Applicable: 





If Applicable: 



FFC A/C Name:





FFC A/C Name:



FFC A/C #:





FFC A/C #:



FFC A/C Address:




FFC A/C Address:



.   


(a) , 
Escrow Agent is authorized to seek confirmation of such funds transfer instructions by a single telephone call-back to one of the Authorized Representatives,
 and Escrow Agent may rely upon the confirmation of anyone purporting to be that
 Authorized Representative. The persons designated as Authorized Representatives and telephone numbers for same may be changed only in a writing executed by an Authorized Representative 
or other duly authorized officer of the applicable Party setting forth such changes and actually received by Escrow Agent via facsimile or as a PDF attached to an email.  , 
No funds will be disbursed until an Authorized Representative is able to confirm such instructions by telephone callback.  Escrow Agent, any intermediary bank and the beneficiary's bank in any funds transfer may rely upon the identifying number of the beneficiary’s bank or any intermediary bank included in a funds transfer instruction provided by a Party or the Parties 
and confirmed by an Authorized Representative.
  Further the beneficiary’s bank in the funds transfer instruction may make payment on the basis of the account number provided in such Party’s or the Parties’ 
instruction and confirmed by an Authorized Representative 
even though it identifies a person different from the named beneficiary.



(b)  The Parties acknowledge that there are certain security, corruption, transmission error and access availability risks associated with using open networks such as the internet and the Parties hereby expressly assume such risks.  



(c)  As used in this Section 3, “Business Day” shall mean any day other than a Saturday, Sunday or any other day on which Escrow Agent located at the notice address set forth below is authorized or required by law or executive order to remain closed. The Parties acknowledge that the security procedures set forth in this Section 3 are commercially reasonable. 
Upon delivery of the Fund 
in full by Escrow Agent,
 this Agreement shall terminate and the related account(s) shall be closed, subject to the provisions of Section 6.  



4.
Escrow Agent.  Escrow Agent shall have only those duties as are specifically and expressly provided herein, which shall be deemed purely ministerial in nature, and no other duties, including but not limited to any fiduciary duty
, shall be implied.  Escrow Agent has no knowledge of,  nor any obligation to comply with, the terms and conditions of any other agreement between the Parties, nor shall Escrow Agent be required to determine if any Party has complied with any other agreement.  
Notwithstanding the terms of any other agreement between the Parties, the terms and conditions of this Agreement shall control the actions of Escrow Agent.  Escrow Agent may conclusively rely upon any written notice, document, instruction or request delivered by the Parties
 believed by it to be genuine and to have been signed by an Authorized Representative(s), as applicable, without inquiry and without requiring substantiating evidence of any kind and Escrow Agent shall be under no duty to inquire into or investigate the validity, accuracy or content of any such document, notice, instruction or request. Any notice, document, instruction or request delivered by a Party but not required under this Agreement may be 
disregarded by the Escrow Agent and returned to the sending Party. Escrow Agent shall not be liable for any action taken, suffered or omitted to be taken by it in good faith except to the extent that Escrow Agent's gross negligence or willful misconduct 
was the cause of any direct loss to either Party.  Escrow Agent may execute any of its powers and perform any of its duties hereunder directly or through affiliates or agents.   In the event Escrow Agent shall be uncertain, or believes there is some ambiguity, as to its duties or rights hereunder, or receives instructions, claims or demands from any Party hereto which in Escrow Agent’s judgment conflict with the provisions of this Agreement, or if Escrow Agent receives conflicting instructions from the Parties,
 Escrow Agent shall be entitled either to: (a) refrain from taking any action until it shall be given (i) a joint written direction executed by Authorized Representatives of the Parties which eliminates such conflict or (ii) a court order issued by a court of competent jurisdiction (it being understood that Escrow Agent shall be entitled conclusively to rely and act upon any such court order and shall have no obligation to determine whether any such court order is final); or (b) file an action in interpleader. Escrow Agent shall have no duty to solicit any payments which may be due it or the Fund, including, without limitation, the Escrow Deposit nor shall the Escrow Agent have any duty or obligation to confirm or verify the accuracy or correctness of any amounts deposited with it hereunder. Anything in this Agreement to the contrary notwithstanding, in no event shall Escrow Agent be liable for special, incidental, punitive, indirect or consequential loss or damage of any kind whatsoever (including but not limited to lost profits), even if Escrow Agent has been advised of the likelihood of such loss or damage and regardless of the form of action. 



5.
Resignation; Succession.  Escrow Agent may resign and be discharged from its duties and obligations hereunder by giving not less than thirty (30) days advance notice in writing of such resignation to the Parties, and Escrow Agent may be removed, with or without cause, by the Parties at any time by giving not less than thirty (30) days advance joint written notice to the Escrow Agent.  Escrow Agent’s sole responsibility after such thirty (30) day notice period expires shall be to hold the Fund (without any obligation to reinvest the same
) and to deliver the same to a designated substitute escrow agent, if any, appointed by the Parties, or such other person designated by the Parties, or in accordance with the directions of a final court order, at which time of delivery, Escrow Agent’s obligations hereunder shall cease and terminate.  
If prior to the effective resignation date, the Parties have failed to appoint a successor escrow agent, or to instruct the Escrow Agent to deliver the Fund to another person as provided above, or if such delivery is contrary to applicable law, at any time on or after the effective resignation date, Escrow Agent either (a) may interplead the Fund with a court located in the State of California and the costs, expenses and reasonable attorney’s fees which are incurred in connection with such proceeding may be charged against and withdrawn from the Fund; or (b) appoint a successor escrow agent of its own choice.  Any appointment of a successor escrow agent shall be binding upon the Parties and no appointed successor escrow agent shall be deemed to be an agent of Escrow Agent.  Escrow Agent shall deliver the Fund to any appointed successor escrow agent, at which time Escrow Agent’s obligations under this Agreement shall cease and terminate. 
Any entity into which Escrow Agent may be merged or converted or with which it may be consolidated, or any entity to which all or substantially all of the escrow business may be transferred, shall be the Escrow Agent under this Agreement without further act. 



6.
Compensation; Acknowledgment.  (a) Crown agrees to pay Escrow Agent upon execution of this Agreement, and from time to time thereafter reasonable compensation, for the services to be rendered hereunder, which unless otherwise agreed in writing, shall be as described in Schedule 2
. 


(b) Each of the Parties further agrees to the disclosures and agreements set forth in Schedule 2.



7.
 Indemnification and Reimbursement.  The Parties agree jointly and severally 
to indemnify, defend, hold harmless, pay or reimburse Escrow Agent and its affiliates and their respective successors, assigns, directors, agents and employees (the “Indemnitees”) from and against any and all losses, damages, claims, liabilities, penalties, judgments, settlements, litigation, investigations, costs or expenses (including, without limitation, the fees and expenses of outside counsel and experts and their staffs and all expense of document location, duplication and shipment) (collectively “Losses”), arising out of or in connection with (a) Escrow Agent’s  performance of this Agreement, except to the extent that such Losses are determined by a court of competent jurisdiction to have been caused by the gross negligence, willful misconduct, or bad faith of such Indemnitee; and (b) Escrow Agent’s following, accepting or acting upon any instructions or directions, whether joint or singular, from the Parties received in accordance with this Agreement.  The Parties hereby grant Escrow Agent a lien on, right of set-off against and security interest in the Fund for the payment of any claim for indemnification, fees, expenses and amounts due to Escrow Agent or an Indemnitee.  
In furtherance of the foregoing, Escrow Agent is expressly authorized and directed, but shall not be obligated, to charge against and withdraw from the Fund for its own account or for the account of an Indemnitee any amounts due to Escrow Agent or to an Indemnitee under Section 6 or 7. 
The obligations set forth in this Section 7 shall survive the resignation, replacement or removal of Escrow Agent or the termination of this Agreement.


8.
Notices.  Except as otherwise provided in Section 3, all communications hereunder shall be in writing or set forth in a PDF attached to an email, and all instructions from a Party or the Parties to the Escrow Agent shall be executed by an Authorized Representative, 
and shall be delivered in accordance with the terms of this Agreement by facsimile, email or overnight courier only to the appropriate fax number,  email address, or notice address set forth for each party as follows:



If to SUMMIT :
(street address)



(City, state [country], zip [postal code])



Attention:  



Tel No.:



Fax No.:



With copies to:

(street address)



(City, state [country], zip [postal code])



Attention:  



Tel No.:



Fax No.:



If to CROWN:

(street address)



(City, state [country], zip [postal code])



Attention:  



Tel No.:



Fax No.:


With copies to:

(street address)



(City, state [country], zip [postal code])



Attention:  



Tel No.:



Fax No.:


If to Escrow Agent:

JPMorgan Chase Bank, N.A.








Escrow Services



10 South Dearborn Street, Mail Code IL1-0113


Chicago, IL 60603


Attention:  



Fax No.: (312) 954-0430






Email Address:



(Chicago) mw.escrow@jpmorgan.com


9.
Compliance with Court Orders.  In the event that a legal garnishment, attachment, levy restraining notice or court order is served with respect to any of the Fund, or the delivery thereof shall be stayed or enjoined by an order of a court, Escrow Agent is hereby expressly authorized, in its sole discretion, to obey and comply with all such orders so entered or issued, which it is advised by legal counsel of its own choosing is binding upon it, whether with or without jurisdiction, and in the event that Escrow Agent obeys or complies with any such order it shall not be liable to any of the Parties hereto or to any other person by reason of such compliance notwithstanding such order be subsequently reversed, modified, annulled, set aside or vacated.



10.
Miscellaneous.  (a) The provisions of this Agreement may be waived, altered, amended or supplemented only by a writing signed by the Escrow Agent and the Parties.  Neither this Agreement nor any right or interest hereunder may be assigned by any Party without the prior consent of Escrow Agent and the other Party.  
This Agreement shall be governed by and construed under the laws of the State of  California.  Each Party and Escrow Agent irrevocably waives any objection on the grounds of venue, forum non-conveniens or any similar grounds and irrevocably consents to service of process by mail or in any other manner permitted by applicable law and consents to the jurisdiction of the courts located in the State of California . To the extent that in any jurisdiction either Party may now or hereafter be entitled to claim for itself or its assets, immunity from suit, execution, attachment (before or after judgment) or other legal process, such Party shall not claim, and hereby irrevocably waives, such immunity.  
Escrow Agent and the Parties further hereby waive any right to a trial by jury with respect to any lawsuit or judicial proceeding arising or relating to this Agreement.  No party to this Agreement is liable to any other party for losses due to, or if it is unable to perform its obligations under the terms of this Agreement because of, acts of God, fire, war, terrorism, floods, strikes, electrical outages, equipment or transmission failure, or other causes reasonably beyond its control.  
This Agreement and any joint instructions from the Parties may be executed in one or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument or instruction, as applicable. All signatures of the parties to this Agreement may be transmitted by facsimile or as a PDF attached to an email, and such facsimile or PDF will, for all purposes, be deemed to be the original signature of such party whose signature it reproduces, and will be binding upon such party.  If any provision of this Agreement is determined to be prohibited or unenforceable by reason of any applicable law of a jurisdiction, then such provision shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions thereof, and any such prohibition or unenforceability in such jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.  The Parties each represent, warrant and covenant that (i) each document, notice, instruction or request provided by such Party to Escrow Agent shall comply with applicable laws and regulations,  (ii) such Party has full power and authority to enter into, execute and deliver this Agreement and to perform all of the duties and obligations to be performed by it hereunder; and (c) the person(s) executing this Agreement on such Party’s behalf  and certifying Authorized Representatives in the applicable Schedule 1 have been duly and properly authorized to do so, and  each Authorized Representative of such Party has been duly and properly authorized to take the actions specified for such person in the applicable Schedule 1.    Except as expressly provided in Section 7 above, nothing in this Agreement, whether express or implied, shall be construed to give to any person or entity other than Escrow Agent and the Parties any legal or equitable right, remedy, interest or claim under or in respect of the Fund or this Agreement. 



(b)  Information.  The Parties authorize the Escrow Agent to disclose information with respect to thisAgreement and the account(s) established hereunder, the Parties, or any transaction hereunder if such disclosure is: (i) necessary or desirable, 
in the Escrow Agent’s opinion, 
for the purpose of allowing the Escrow Agent to perform its duties and to exercise its powers and rights hereunder; (ii) to a proposed assignee of the rights of Escrow Agent; 
(iii) to a branch, affiliate, subsidiary, employee or agent of the Escrow Agent or to their auditors, regulators or legal advisers 
or to any competent court; 
(iv) to the auditors of any of the Parties; 
or (v) permitted or required by applicable law, regardless of whether the disclosure is made in the country in which each Party resides, in which the Escrow Account is maintained, or in which the transaction is conducted.  
The Parties agree that such disclosures by the Escrow Agent and its affiliates may be transmitted across national boundaries and through networks, including those owned by third parties. 



IN WITNESS WHEREOF, 
the parties hereto have executed this Agreement as of the date set forth above.



SUMMIT



By:______________________________


Name:___________________________





Title: ____________________________





CROWN



By:______________________________



Name:___________________________



Title: ____________________________


JPMORGAN CHASE BANK, N.A., 



As Escrow Agent



By:______________________________



Name:___________________________


Title:_____________________________








EXHIBIT A-1



Form of Escrow Release Notice – Joint Intsructions 



JPMorgan Chase Bank, N.A., Escrow Services



[Address]



[Fax No.]



[Email Address]



Date:



Re:  [Name of Parties] 
– Escrow Agreement dated [           ] 


Escrow Account no. [    ]



Dear Sir/Madam:



We refer to an escrow agreement dated [          ] between [       ] and JPMorgan Chase Bank, N.A., as Escrow Agent (the “Escrow Agreement”). 



Capitalized terms in this letter that are not otherwise defined shall have the same meaning given to them in the Escrow Agreement.



[Party A/Party B/the Parties] instruct[s] the Escrow Agent to release the Fund, or the portion specified below, to the specified party as instructed below.



Amount



(In writing)



Beneficiary



City



Country



US Instructions:



Bank



Bank address



ABA Number:



Credit A/C Name:



Credit A/C #:



Credit A/C Address:



If Applicable: 



FFC A/C Name:



FFC A/C #:



FFC A/C Address:



International Instructions:



Bank Name:



Bank Address



SWIFT Code:



US Pay Through ABA:



Credit A/C Name:



Credit A/C # (IBAN #):



Credit A/C Address:



If Applicable:



FFC A/C Name:



FFC A/C # (IBAN #):



FFC A/C Address:



FOR AND ON BEHALF OF PARTY A:


__________________________             


_________________________ ____                          


Name:       





Name:                                                                          



Date: 






Date:


Title: 






Title:



FOR AND ON BEHALF OF PARTY B:


_________________________________


__________________________________



Name:






Name:



Date:






Date:



Title:      





Title:


 








EXHIBITA-2



FORM OF INDEMNIFICATION CLAIM NOTICE



[Date]



JPMorgan Chase Bank, N.A.



Escrow Services



[Address]



[Fax Number]



[Name and Address of Other Party]



Dear Sir/Madam:



This notice is being delivered pursuant to Section ___ of the [Escrow Agreement, dated ______________, by and among __________________________(the “Escrow Agreement”).  Capitalized terms in this letter that are not otherwise defined shall have their meanings set forth in the Escrow Agreement.



[Party] hereby gives notice pursuant to Section _____________of the Escrow Agreement, of a claim for indemnification made under [underlying agreement].  The amount of the claim is $______________.



The summary for the basis of such claim is as follows:






[Insert details]



[Party] hereby certifies to the Escrow Agent that this notice was delivered to [other Party].



[NAME OF PARTY]



By:  ________________________



Title: _______________________



Date: _______________________








EXHIBIT A-3



FORM OF INDEMNIFICATION CLAIM OBJECTION NOTICE



[Date]



JPMorgan Chase Bank, N.A.



Escrow Services



[Address]



[Fax Number]



[Name and Address of Other Party]



Dear Sir/Madam:



This notice is being delivered pursuant to Section ___ of the [Escrow Agreement, dated ______________, by and among __________________________(the “Escrow Agreement”).  Capitalized terms in this letter that are not otherwise defined shall have their meanings set forth in the Escrow Agreement.



[Party] hereby objects to the claim for indemnification filed by [other Party], as decribed in the notice delivered by [other Party] to Escrow Agent dated ___________________,  and requests that the amount of such claim not be disbursed to [other Party].  



[Party] hereby certifies to the Escrow Agent that this notice was delivered to [other Party].



[NAME OF PARTY]



By:  ________________________



Title: _______________________



Date: _______________________






         Schedule 1-A



[Insert name of PARTY A]



DESIGNATION OF AUTHORIZED



REPRESENTATIVES



The undersigned, ​​________________________, being the duly elected, qualified and acting ________________________ of ______________________ (“Party A”), does hereby certify:



1. That each of the following persons is at the date hereof an Authorized Representative, 
as such term is defined in the Escrow Agreement, dated ________________, 20__, by and among Party A, Party B and Escrow Agent (the “Escrow Agreement”), that the signature appearing opposite each person’s name is the true and genuine signature of such person, and that each person’s contact information is current and up-to-date at the date hereof.  Each of the Authorized Representatives is authorized to issue instructions, confirm funds transfer instructions by callback and effect changes in Authorized Representatives, all in accordance with the terms of the Escrow Agreement.



			NAME


			SIGNATURE


			TELEPHONE & CELL NUMBERS





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			


			


			





			


			


			








2. That pursuant to Party A’s governing documents, as amended, the undersigned has the power and authority to execute this Designation on behalf of Party A, and that the undersigned has so executed this Designation   this _____ day of ______, 20__.



			


			Signature: _____________________________






			


			Name:       _____________________________





			


			Title:         _____________________________








FOR YOUR SECURITY, PLEASE CROSS OUT ALL UNUSED SIGNATURE LINES ON THIS SCHEDULE 1-A


All instructions, including but not limited to funds transfer instructions, whether transmitted by facsimile or set forth in a PDF attached to an email,  must include the signature of the Authorized Representative authorizing said funds transfer on behalf of such Party.


Schedule 1-B


[Insert name of PARTY B]



 DESIGNATION OF AUTHORIZED



REPRESENTATIVES


The undersigned, ​​________________________, being the duly elected, qualified and acting ________________________ of ______________________ (“Party B”), does hereby certify:



1. That each of the following persons is at the date hereof an Authorized Representative, 
as such term is defined in the Escrow Agreement, dated ________________, 20__, by and among Party A, Party B and Escrow Agent (the “Escrow Agreement”), that the signature appearing opposite each person’s name is the true and genuine signature of such person, and that each person’s contact information is current and up-to-date at the date hereof.  Each of the Authorized Representatives is authorized to issue instructions, confirm funds transfer instructions by callback and effect changes in Authorized Represenatives, all in accordance with the terms of the Escrow Agreement.



			NAME


			SIGNATURE


			TELEPHONE & CELL NUMBERS





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			_____________________________


			_____________________________


			_____________________________



(cell)_________________________





			


			


			





			


			


			








2. That pursuant to Party B’s governing documents, as amended, the undersigned has the power and authority to execute this Designation on behalf of Party B, and that the undersigned has so executed this Designation   this _____ day of ______, 20__.



			


			Signature: _____________________________






			


			Name:       _____________________________





			


			Title:         _____________________________








FOR YOUR SECURITY, PLEASE CROSS OUT ALL UNUSED SIGNATURE LINES ON THIS SCHEDULE 1-B


All instructions, including but not limited to funds transfer instructions, whether transmitted by facsimile or set forth in a PDF attached to an email,  must include the signature of the Authorized Representative authorizing said funds transfer on behalf of such Party.


Schedule 2
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Schedule of Fees for Escrow Agent Services



Based upon our current understanding of your proposed transaction, our fee proposal is as follows:




Account Acceptance Fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
…...$



Encompassing review, negotiation and execution of governing documentation, opening of the account, and completion of all due diligence documentation.  Payable upon closing.



Annual Administration Fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$


The Administration Fee covers our usual and customary ministerial duties, including record keeping, distributions, document compliance and such other duties and responsibilities expressly set forth in the governing documents for each transaction.  Payable upon closing and annually in advance thereafter, without pro-ration for partial years.  



Extraordinary Services and Out-of Pocket Expenses



Any additional services beyond our standard services as specified above, and all reasonable out-of-pocket expenses including attorney’s or accountant’s fees and expenses will be considered extraordinary services for which related costs, transaction charges, and additional fees will be billed at the Escrow Agent's then standard rate.  Disbursements, receipts, investments or tax reporting exceeding 25 items per year may be treated as extraordinary services thereby incurring additional charges. The Escrow Agent may impose, charge, pass-through and modify fees and/or charges for any account established and services provided by the Escrow Agent, including but not limited to, transaction, maintenance, balance-deficiency, and service fees, agency or trade execution fees, and other charges, including those levied by any governmental authority.


Fee Disclosure & Assumptions: Please note that the fees quoted are based on a review of the transaction documents provided and an internal due diligence review. The Escrow Agent reserves the right to revise, modify, change and supplement the fees quoted herein if the assumptions underlying the activity in the account, level of balances, market volatility or conditions or other factors change from those used to set our fees.  Payment of the invoice is due upon receipt


The escrow deposit shall be continuously invested in a JPMorgan MMDA. MMDAs have rates of interest or compensation that may vary from time to time as determined by the Escrow Agent.  



Disclosures and Agreements



 Representations Relating to Section 15B of the Securities Exchange Act of 1934 (Rule 15Ba1-1 et seq.) (the “Municipal Advisor Rule).     Each Party represents and warrants to the Escrow Agent that for purposes of the Municipal Advisor Rules,  none of the funds (if any) currently invested, or that will be invested in the future, in money market funds, commercial paper or treasury bills under this Agreement  constitute or contain (i) proceeds of municipal securities (including investment income therefrom and monies pledged or otherwise legally dedicated to serve as collateral or a source or repayment for such securities) or (ii) municipal escrow investments (as each such term is defined in the Municipal Advisor Rule).  Each Party also represents and warrants to the Escrow Agent that the person providing this certification has access to the appropriate information or has direct knowledge of the source of the funds to be invested to enable the forgoing representation to be made.  Further, each Party acknowledges that the Escrow Agent will rely on this representation until notified in writing otherwise.



Patriot Act Disclosure.  Section 326 of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (“USA PATRIOT Act”) requires Escrow Agent to implement reasonable procedures to verify the identity of any person that opens a new account with it.  Accordingly, you acknowledge that Section 326 of the USA PATRIOT Act and Escrow Agent’s identity verification procedures require Escrow Agent to obtain information which may be used to confirm your identity including without limitation name, address and organizational documents (“identifying information”). You agree to provide Escrow Agent with and consent to Escrow Agent obtaining from third parties any such identifying information required as a condition of opening an account with or using any service provided by the Escrow Agent.



OFAC Disclosure.  Escrow Agent is required to act in accordance with the laws and regulations of various jurisdictions relating to the prevention of money laundering and the implementation of sanctions, including but not limited to regulations issued by the U.S. Office of Foreign Assets Control.  Escrow Agent is not obligated to execute payment orders or effect any other transaction where the beneficiary or other payee is a person or entity with whom the Escrow Agent is prohibited from doing business by any law or regulation applicable to Escrow Agent, or in any case where compliance would, in Escrow Agent’s opinion, conflict with applicable law or banking practice or its own policies and procedures.  Where Escrow Agent does not execute a payment order or effect a transaction for such reasons, Escrow Agent may take any action required by any law or regulation applicable to Escrow Agent including, without limitation, freezing or blocking funds.  Transaction screening may result in delays in the posting of transactions.


Abandoned Property.  Escrow Agent is required to act in accordance with the laws and regulations of various states relating to abandoned property and, accordingly, shall be entitled to remit dormant funds to any state as abandoned property in accordance with such laws and regulations.  



THE FOLLOWING DISCLOSURES ARE REQUIRED TO BE PROVIDED UNDER APPLICABLE U.S. REGULATIONS, INCLUDING, BUT NOT LIMITED TO, FEDERAL RESERVE REGULATION D.  WHERE SPECIFIC INVESTMENTS ARE NOTED BELOW, THE DISCLOSURES APPLY ONLY TO THOSE INVESTMENTS AND NOT TO ANY OTHER INVESTMENT.  



Demand Deposit Account Disclosure.  Escrow Agent is authorized, for regulatory reporting and internal accounting purposes, to divide an escrow demand deposit account maintained in the U.S. in which the Fund is held into a non-interest bearing demand deposit internal account and a non-interest bearing savings internal account, and to transfer funds on a daily basis between these internal accounts on Escrow Agent’s general ledger in accordance with U.S. law at no cost to the Parties.  Escrow Agent will record the internal accounts and any transfers between them on Escrow Agent’s books and records only.  The internal accounts and any transfers between them will not affect the Fund, any investment or disposition of the Fund, use of the escrow demand deposit account or any other activities under this Agreement, except as described herein. Escrow Agent will establish a target balance for the demand deposit internal account, which may change at any time.  To the extent funds in the demand deposit internal account exceed the target balance, the excess will be transferred to the savings internal account, unless the maximum number of transfers from the savings internal account for that calendar month or statement cycle has already occurred.  If withdrawals from the demand deposit internal account exceeds the available balance in the demand deposit internal account, funds from the savings internal account will be transferred to the demand deposit internal account up to the entire balance of available funds in the savings internal account to cover the shortfall and to replenish any target balance that Escrow Agent has established for the demand deposit internal account.  If  a sixth transfer is needed during a calendar month or statement cycle, it will be for the entire balance in the savings internal account, and such funds will remain in the demand deposit internal account for the remainder of the calendar month or statement cycle.



MMDA Disclosure and Agreement.  If MMDA is the investment for the escrow deposit as set forth above or anytime in the future, you acknowledge and agree that U.S. law limits the number of pre-authorized or automatic transfers or withdrawals or telephonic/electronic instructions that can be made from an MMDA to a total of six (6) per calendar month or statement cycle or similar period.  Escrow Agent is required by U.S. law to reserve the right to require at least seven (7) days notice prior to a withdrawal from a money market deposit account.



Unlawful Internet Gambling.  The use of any account to conduct transactions (including, without limitation, the acceptance or receipt of funds through an electronic funds transfer, or by check, draft or similar instrument, or the proceeds of any of the foregoing) that are related, directly or indirectly, to unlawful Internet gambling is strictly prohibited. 


�?




�checking




�No reinvestment is permitted until we release the funds unless Chase is willing to agree that they will reimburse us (if required) even if the funds are lost or reduced as a result of their reinvestment.  




�See comment #2 above.




�This is incorrect.  If Summit gives the OK to release the funds to Franklin, Franklin gets the interest.  If the funds come back to Summit, Summit gets the interest.




�Checking but Summit will only R&W on its own behalf as to tax reporting required (or not) for Summit.




�This is not correct.  These are the only possible outcomes (i) Summit gives written authorization to the Escrow Agent to release the funds + interest to Franklin, (ii) the picture is commercially released by Summit in which event the Escrow Agent is authorized to release the funds + interest to Franklin, (iii) Grantor arbitrates the issue of delivery and there is a non-appealable, binding judgment that delivery is complete and should have been accepted by Summit, the agreement is not at that time terminated for any other reason/based on any other claims and consequently the judgment serves as notice to the Escrow Agent to release the funds + interest to Franklin,  or (iv) Summit provides written notice to the Escrow Agent that the agreement is terminated at which point the Escrow Agent needs to release the funds + interest to Summit.




�Not correct.  See #5 above.




�I’ve deleted the definition of “Parties” above because we are not all on the same side of this transaction which is how the term is being used.  This comment relating to the change of the use of this term is a change to be applied to the document globally.




�This should be “or”, not “and/or”, since the money will never go to both of us.




�As applicable




�Getting this.




�Typo




�Of the applicable party




�such




�of the applicable party




�typo




�n/a




�of such party.




�n/a




�of such party




�Ok if the risk is being assumed by each of us on our own behalf.




�No security procedures are provided so we can’t acknowledge.




�Funds (global change)




�to the applicable party




�Not agreed.  The whole point of the trust account was to have the money held in trust.




�OK with putting all applicable terms in this document.




�It needs to be the correct party issuing the notice.  In other words, Franklin cannot notify the Escrow Agent that the terms required to release the funds have been satisfied – only Summit or a binding arbitration order can do that.




�Shall be – not discretionary




�Or action contrary to the express terms of this Escrow Agreement




�Only if each of the conflicting notices would otherwise be OK under this Escrow Agreement (e.g., if Summit sent a notice to the Escrow Agent terminating the acquisition agreement and Franklin simultaneously sent a notice to the Escrow Agent saying we commercially released the film – both would be ok if true but conflict because one of them is not being truthful), then OK act per the terms of this paragraph.




�Can’t do this.




�If there are no joint instructions the money absolutely must be returned to us (with the interest).  I am happy to pre-approve the Dykema trust account and put an agreement in place with them now (can just say they agree toi stand in Chase’s shoes if this happens) so you know the money will go to Franklin if required but we will not agree that our money gets stuck or sent somewhere without instruction to return the funds if the AA is terminated.




�Not agreed.  We are advancing funds as an accommodation.  We should not have to spend the time and money to get our advance back under this set of circumstances.




�Assignee must assume all obligations hereunder.




�Please add indemnity to Summit for costs or add acknowledgement of Escrow Agent and Crown that Summit is not liable for any costs.




�Crown only.  We are making an accommodation here.  This isn’t something we are doing voluntarily.




�Not agreed until we release the money.




�Not agreed since the money may come back to us.




�Of such party




�I will provide.




�I will provide.




�Not optional.  Must comply.  Crown will be liable to Summit if the agreement is terminated and we don’t get the money back.




�Why?  We should be able to assign our right to receive payment as should Franklin.




�?  This is supposed to just be applicable here with reference to CA, correct?  If so, please clarify.




�No – I get the Escrow Agent will not be liable but we are advancing money early as an accommodation and will expect to be paid back if something goes wrong.




�No




�In EA’s  good faith business judgment, 




�Subject to NDA




�Subject to NDA




�Subject to protective order




�Subject to NDA




�Subject to NDA or protective order (as applicable)




�OK if they follow customary security procedures.




�As agreed with Tom, please include provision requiring notice of the amount of interest on the funds that ultimately gets paid to Crown so we know how much to deduct from the MG.  




�n/a




�See comment #5 for possible party submitting the notice.




�Please see comment #5 below for possible terms of notice.




�There will only be one.




�n/a – delete exhibit




�n/a – delete exhibit




�of [Summit] / [Crown] (as applicable)




�See comment # 60




�Please clarify these are fees as to Crown only.




�Not agreed.  See comment #2 above.




�n/a – please delete




�Checking.




�n/a
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 4


(ESCROW AGREEMENT)


[Escrow Agreement Attached]



The escrow account agreement attached hereto is the Escrow Agreement referenced in Paragraph 5.1.1(a) of the Acquisition Agreement and is legally binding upon the parties thereto.  In the event of any inconsistency between the terms of the Escrow Agreement and the terms of Acquisition Agreement to which this Exhibit 4 is attached, the terms of the Escrow Agreement shall control.  



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number



ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:



AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number











[Signatures Continue on the Next Page]



CROWN PRODUCTIONS, INC.

ARETHA FRANKLIN


_______________________
__


_________________________



Signature







Signature



________________________






Print Name











________________________






Title












________________________






Tax ID Number










“[_]”

Initials: ______/______



Exhibit 1 to Schedule A.01



Page 1 of 7


PAGE  


“Amazing Grace”





Exhibit 4.01 (Escrow Agreement)


Page 1 of 2







CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 5


(TIME AGREEMENT)


[Time Agreement Attached]



The agreement between Grantor and Time, Inc. attached hereto is the Time Agreement referenced in Paragraph 10.3 of the Acquisition Agreement to which this Exhibit 5 is legally binding upon the parties thereto upon the satisfaction of the conditions precedent referenced in Paragraph 1 thereof.  Grantor represents and warrants to SUMMIT that all such conditions precedent have been satisfied in accordance with the terms of the Time Agreement and that the Time Agreement is now legally binding upon the parties thereto. In the event of any inconsistency between the terms of the Time Agreement and the terms of Acquisition Agreement, the terms of the Acquisition Agreement shall control.  



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number



AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number




[Signatures Continue on the Next Page]


ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


ARETHA FRANKLIN



CROWN PRODUCTIONS, INC.


_________________________


__________________________


Signature







Signature













__________________________













Print Name













__________________________













Title













__________________________













Tax ID Number


“[_]”

Initials: ______/______



Exhibit 1 to Schedule A.01
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“Amazing Grace”





Exhibit 5.03 (Time Agreement)
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 5


(TIME AGREEMENT)


[Time Agreement Attached]



The agreement between Grantor and Time, Inc. attached hereto is the Time Agreement referenced in Paragraph 10.3 of the Acquisition Agreement to which this Exhibit 5 is legally binding upon the parties thereto upon the satisfaction of the conditions precedent referenced in Paragraph 1 thereof.  Grantor represents and warrants to SUMMIT that all such conditions precedent have been satisfied in accordance with the terms of the Time Agreement and that the Time Agreement is now legally binding upon the parties thereto. In the event of any inconsistency between the terms of the Time Agreement and the terms of Acquisition Agreement, the terms of the Acquisition Agreement shall control.  



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number



AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number




[Signatures Continue on the Next Page]


ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


ARETHA FRANKLIN



CROWN PRODUCTIONS, INC.


_________________________


__________________________


Signature







Signature













__________________________













Print Name













__________________________













Title













__________________________













Tax ID Number


“[_]”

Initials: ______/______



Exhibit 1 to Schedule A.01



Page 1 of 7


PAGE  


“Amazing Grace”





Exhibit 5.03 (Time Agreement)


Page 1 of 2







CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 6



(POLLACK TALKING POINTS)



The following statements are pre-approved as Pollack Talking Points pursuant to and in accordance with Paragraph 10.4 of the Acquisition Agreement to which this Exhibit 6 is attached:


1.  “The documentary was filmed by Sydney Pollack.”



2.  “The documentary was shot by Sydney Pollack.”



This Exhibit 6 is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  In the event of any inconsistency between the terms of this Exhibit 6 (including, but not limited to, any capitalized terms as defined herein) and the terms of the Acquisition Agreement (including, but not limited to, any capitalized terms as defined thereunder), the terms of the Acquisition Agreement (including, but not limited to, its capitalized terms as defined therein) shall control.   


AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number



ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:



AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number




[Signatures Continue on the Next Page]



ARETHA FRANKLIN



CROWN PRODUCTIONS, INC.


_________________________


__________________________


Signature







Signature













__________________________













Print Name













__________________________













Title













__________________________













Tax ID Number


�Is this Exhibit still needed?  Please see comment to Paragraph 10.4 of AA.









“[_]”

Initials: ______/______
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 7


(SETTLEMENT AGREEMENT)


[Settlement Agreement Attached]



The settlement agreement attached hereto is the Settlement Agreement referenced in Paragraph 10.7 of the Acquisition Agreement and upon the Official Closing
 (as defined in Paragraph 5.5 of the Acquisition Agreement) is legally binding upon the parties thereto.  The parties to the Settlement Agreement (individually and collectively, the “Settlement Parties”) acknowledge and agree that as between SUMMIT on the one hand, and the Settlement Parties on the other hand, in the event of any inconsistency between the terms of the Settlement Agreement and the terms of Acquisition Agreement to which this Exhibit 7 is attached, the terms of the Acquisition Agreement shall control.  



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


ARETHA FRANKLIN




AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number



AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number











[Signatures Continue on the Next Page]



ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:



SUMMIT ENTERTAINMENT, LLC

CROWN PRODUCTIONS, INC.


_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number




�I’m not sure which conditions precedent you are referencing but per our agreement its effective on Official Closing so I have referenced that definition.
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EXHIBIT 7


(SETTLEMENT AGREEMENT)


[Settlement Agreement Attached]



The settlement agreement attached hereto is the Settlement Agreement referenced in Paragraph 10.7 of the Acquisition Agreement and upon the Official Closing
 (as defined in Paragraph 5.5 of the Acquisition Agreement) is legally binding upon the parties thereto.  The parties to the Settlement Agreement (individually and collectively, the “Settlement Parties”) acknowledge and agree that as between SUMMIT on the one hand, and the Settlement Parties on the other hand, in the event of any inconsistency between the terms of the Settlement Agreement and the terms of Acquisition Agreement to which this Exhibit 7 is attached, the terms of the Acquisition Agreement shall control.  



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


ARETHA FRANKLIN




AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number



AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number











[Signatures Continue on the Next Page]



ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:



SUMMIT ENTERTAINMENT, LLC

CROWN PRODUCTIONS, INC.


_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number




�I’m not sure which conditions precedent you are referencing but per our agreement its effective on Official Closing so I have referenced that definition.
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 8


(PUBLIC STATEMENT)



The following statement is pre-approved as a Public Statement pursuant to and in accordance with Paragraph 10.7 of the Acquisition Agreement to which this Exhibit 8 is attached:


“I’m very pleased to announce that “Amazing Grace”, a wonderful and moving documentary that we filmed while recording my double-platinum gospel album in 1972, will be released by Lionsgate’s Summit Entertainment label.”




This Exhibit 8 is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  In the event of any inconsistency between the terms of this Exhibit 8 (including, but not limited to, any capitalized terms as defined herein) and the terms of the Acquisition Agreement (including, but not limited to, any capitalized terms as defined thereunder), the terms of the Acquisition Agreement (including, but not limited to, its capitalized terms as defined therein) shall control.   



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number



ARETHA FRANKLIN



_________________________



Signature



[Signatures Continue on the Next Page]



ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:



AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number


CROWN PRODUCTIONS, INC.


__________________________





Signature











__________________________



Print Name



__________________________



Title



__________________________



Tax ID Number


“[_]”

Initials: ______/______
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CONFIDENTIAL, NON-PRECEDENTIAL, NO QUOTE AGREEMENT






EXHIBIT 8


(PUBLIC STATEMENT)



The following statement is pre-approved as a Public Statement pursuant to and in accordance with Paragraph 10.7 of the Acquisition Agreement to which this Exhibit 8 is attached:


“I’m very pleased to announce that “Amazing Grace”, a wonderful and moving documentary that we filmed while recording my double-platinum gospel album in 1972, will be released by Lionsgate’s Summit Entertainment label.”




This Exhibit 8 is legally binding upon the parties hereto.  Capitalized terms utilized herein and not otherwise defined shall have the same meaning as set forth in the Acquisition Agreement.  In the event of any inconsistency between the terms of this Exhibit 8 (including, but not limited to, any capitalized terms as defined herein) and the terms of the Acquisition Agreement (including, but not limited to, any capitalized terms as defined thereunder), the terms of the Acquisition Agreement (including, but not limited to, its capitalized terms as defined therein) shall control.   



AGREED TO AND ACCEPTED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:


SUMMIT ENTERTAINMENT, LLC

AMAZING GRACE MOVIE, LLC


_______________________



_________________________



Signature







Signature



_______________________



_________________________



Print Name







Print Name



_______________________



_________________________



Title








Title













_________________________













Tax ID Number



ARETHA FRANKLIN



_________________________



Signature



[Signatures Continue on the Next Page]



ACKNOWLEDGED AND APPROVED ON THIS, THE 3rd DAY OF FEBRUARY, 2016, BY:



AL’S RECORDS & TAPES


ALAN ELLIOTT



_______________________
__


_________________________



Signature







Signature



________________________


_________________________



Print Name







Print Name



________________________


_________________________



Title








Title



________________________


__________________________



Tax ID Number






Tax ID Number


CROWN PRODUCTIONS, INC.


__________________________





Signature











__________________________



Print Name



__________________________



Title



__________________________



Tax ID Number


“[_]”

Initials: ______/______
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coming in to sign the settlement  - and specifically only the settlement - and that the agreement
could follow. In fact, it wasn’t until after Aretha’s meeting that I was told she would not sign the
settlement without the rest of the deal (to everyone’s surprise by the way) and furthermore full
comments to the acquisition agreement didn’t even come in to me until after that meeting even
though I expressed the urgency of getting me comments (and was promised I would get them)


before December 15th due to the vacation i was hoping to take, the Christmas break, and the two
week period in January I wasn’t supposed to be accessible at all (which everyone was notified of
more than once – both verbally and over email).
 
Also as a result of Aretha’s last meeting, we are now being asked to sign the Agreement in advance
of her coming in to sign all the documents.  As promised, I have discussed this issue internally and
we continue to be concerned about the message this will send to Aretha (particularly since
communication of accurate information seems to be a continuing issue with this deal).  Our
agreement is (and has always been) subject to the resolution of the COT issues and related
clearances (which we were only just alerted last Tuesday cannot be obtained until after Aretha
signs).  Signing the Agreement was supposed to be done at a closing when we would turn over
payment.  It is agreed that payment will not be made until the COT and related clearance issues are
resolved.  Since we need to make payment on signature, we need the COT/clearances resolved
before we sign.
 
When the agreement is finalized but prior to signature, we are perfectly happy to acknowledge in
writing that we have no further comments to any of the documents and fully intend to sign the
signature copies upon the COT/clearances being sorted out. You have asked that we instead either
(a) send you signatures to be held in escrow and trust until the COT/clearance issues are resolved, or
(b) send an email saying we have signed.  Proposal (a) means the Agreement is effectively not signed
so I do not understand why that puts you in a different position than what I am proposing unless
there is an intent to show Aretha the signatures or tell her you have the signatures and without
context this goes to our very concern about her thinking the deal is done and the money is paid in
advance of the COT/clearance issues being resolved.  You have assured me that Aretha will not see
our signatures or be led to believe the agreement is binding or that payment is made and I trust and
believe you (truly) but am concerned about how others may communicate this to her or that she is
not understanding the situation even when it is communicated to her correctly (which I believe is
more likely what’s been happening).   Proposal (b) seems to be the same as what I am proposing
assuming Aretha is clear on the conditions to signature becoming effective so I would appreciate any
further clarity as to the distinction you are making.  I also want to reiterate my secondary concern
that the version of the Agreement you give to her to sign may need to change based on what comes
up when we finally do have all of the COT and related clearance documents.
 
With respect to the COT/clearance issues, I am  reattaching Everett’s memo outlining those we have
identified thus far.  In addition, I want to remind you of the following additional items you and I have
been discussing:
 


·         James Cleveland and Choir Members: 
o   Proof of payment of the $1,500 owed on release will need to be provided


prior to closing.
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o   Since his clearance is tied to specific dates that taping occurred, please
provide written confirmation that taping occurred on 1/13/72 and 1/14/72
and only those dates.  If you do not have evidence of this, we are happy to
add this to the WB indemnity discussed below.


o   We need clarity on the actual church choir or choirs used.  There are
references to 3 different choirs (the Southern California Community Choir,
the Church Choir and the California Gospel Choir), each in a different
document discussing this film.  We also need to know which choir is
intended when the term is used in the choir member clearances.


o   We need a list of actual choir members performing in the film (we’ve been
told about 27 but we believe additional performers appear on screen) and
proof of payment made to each of them. We discussed that this may be
difficult for some (i.e., to locate them) and you were going to advise of
applicable law regarding notices for persons/estates for whom a payment is
owed when that person cannot be located.


o   We discussed that it is not clear if the SAG rate referenced as to the choir
members is based on the rate at the time the services were performed or
today’s rate.  We will need written confirmation on this.


o    that a payment is ready to be paid t
 
 


·         Sydney Pollack:
o   There is a reference to the film being DGA in the internal WB memo provided


as evidence of his agreement but we have been told repeatedly that this is
not a DGA film.  If we are to go with the WB memo theory, then we need to
make this DGA compliant and should be able to reference Pollack as the
director.  If the WB Indemnity is not on its face based on any document and
states it is non-DGA we can let this go.


o   As discussed, WB parent of all applicable WB entities related to the film will
rep and warrant to Summit that the own the Picture, everyone’s services
was a work for hire for them, everyone they hired was paid, etc., with a
corresponding indemnity.


 
·         WB


o   We need a WB quitclaim carriying through the various WB entities making up
the COT and ending with the ultimate parent co purporting to own the film.


o   We need written confirmation that the WB agreement is not where WB gets
their rights with a corresponding position on how the Grantor got its rights. 
As discussed, once we have a better understanding of the basis of the
argument we can figure out how to clean it up for COT purposes (e.g., we
spoke about possibly getting an opinion letter if needed).  Otherwise, we will
need a waiver by WB and Aretha of the financial terms of that deal to the
extent applicable to the Picture (if at all), which would include at a minimum
the following:
§  The WB 5% first dollar, true gross, at source corridor
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§  Aretha’s “Record Royalty” (and corresponding commitment to break
up each payment owed into separate $100k payments)


§  Aretha’s mechanical royalty


o   WB’s waiver of their 1st and 1st


o   WB’s waiver of its approval rights (including assignments) + an express right to
assign


 
·         Still missing in any version are clearances for Alexander Hamilton, Mick Jagger and


Charlie Watts (and possibly others)
 
I am happy to discuss any or all of the above but I can’t guarantee it will be tomorrow as I will be out
of the office almost the entire day due to a deposition and related appointments.  You are welcome
to set a time with my assistant for Friday morning if you wish or we can discuss next week.
 
Tom, I’m not saying this is coming from you personally but whomever is doing the finger pointing
needs to realize that this isn’t helping us get to a close.  I am sure there are more details, emails, etc.
I can provide in support of what I’ve said above but I prefer not to do that.  Please help me get your
teams and mine to focus on the issues and closing in a productive way.


Rights reserved.


Best,


Wendy
 
Wendy L. Jaffe | LIONSGATE | EVP, Business & Legal Affairs, Acquisitions & Co-Productions | 2700
Colorado Ave., Suite 200, Santa Monica, CA 90404 | w: 310-255-3867 | f: 310-577-1693 | e:
wjaffe@lionsgate.com
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SUPREME COURT OF THE STATE OF NEW YORK 


COUNTY OF KINGS 


----------------------------------------------------------------------x 


EITAN ZVIELY, 


 


    Plaintiff, 


 


                       -against-  


 


THE BROOKLYN STANDARD IX LLC, ROBERT 


CADOCH, CITY OF NEW YORK ENVIRONMENTAL 


CONTROL BOARD, NEW YORK CITY DEPARTMENT 


OF FINANCE, NEW YORK STATE DEPARTMENT OF 


TAXATION & FINANCE and “JOHN DOE #1 through 


JOHN DOE #12”, the last twelve names being fictitious 


and unknown to Plaintiff, the persons or parties intended 


being the tenants, occupants, persons or corporations, if 


any, having or claiming an interest upon the premises 


described in the Complaint, 


 


    Defendants. 


----------------------------------------------------------------------x 


 


 


 


Index No:  


 


Date Purchased:  


Plaintiff designates Westchester  


Plaintiff designates New York 


county as the place of trial 


 


SUMMONS  


 


The basis of the venue is the 


location of the mortgaged 


premises. 


 


Plaintiff’s address is:  


6130 W. Flamingo Road,  


Suite 401 


Las Vegas, Nevada 89103 


 


TO THE ABOVE-NAMED DEFENDANTS: 


 


 YOU ARE HEREBY SUMMONED to answer the complaint in this action and to serve 


a copy of your answer, or, if the complaint is not served with this summons, to serve a notice of 


appearance, on the plaintiff’s attorneys within twenty (20) days after the service of this 


summons, exclusive of the day of service (or within thirty (30) days after the service is complete 


if this summons is not personally delivered to you within the State of New York); and in case of 


your failure to appear or answer, judgment will be taken against you by default for the relief 


demanded in the complaint. 


 


PLEASE TAKE NOTICE, that this is an action to foreclose that certain (i) Mortgage, 


Assignment of Leases and Rents and Security Agreement (the “2016 Mortgage”), in the 


principal amount of Eight Hundred Fifty Thousand and 00/100 ($850,000.00), with interest, 


dated June 28, 2016; (ii) that certain Mortgage, Assignment of Leases and Rents and Security 


Agreement (the “2018 Mortgage”), in the principal amount of One Hundred Fifty Thousand and 


00/100 ($150,000.00), with interest, dated January 23, 2018; and (iii) that certain Mortgage, 


Assignment of Leases and Rents and Security Agreement (the “2019 Mortgage”), in the 


principal amount of Six Hundred Thousand and 00/100 ($600,000.00), with interest, dated 


December 16, 2019 encumbering the real property known as: 26 St. Felix Street, Brooklyn, 


New York 11217 (Block: 2096, Lot: 42) (the “Property”), situated in Kings County.  This is a 
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commercial foreclosure action.  The object of this action is to obtain a judgment of foreclosure 


and sale. 


 


THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY INFORMATION 


OBTAINED WILL BE USED IN CONNECTION THEREWITH. 


 


Dated: New York, New York 


 September 29, 2022 


 


       KRISS & FEUERSTEIN LLP 


Attorneys for Plaintiff 


 


 


By:    /s/ Michael J. Bonneville   


Michael J. Bonneville, Esq. 


360 Lexington Avenue, Suite 1200 


New York, New York 10017 


(212) 661-2900 


TO: 


THE BROOKLYN STANDARD IX LLC (serve via Secretary of State) 


26 St. Felix Street 


Brooklyn, New York 11217 


 


ROBERT CADOCH (Guarantor) 


146 S. 4th Street, Unit 8J 


Brooklyn, New York 11211 


 


CITY OF NEW YORK ENVIRONMENTAL CONTROL BOARD 


233 Schermerhorn Street, 11th Floor 


Brooklyn, New York 11201 


 


NEW YORK CITY DEPARTMENT OF FINANCE 


100 Church Street 


New York, New York 10007 


 


NEW YORK STATE DEPARTMENT OF TAXATION & FINANCE 


Harriman Campus Road 


Albany, New York 12227 


 


All tenants at the Property:  


“John Doe #1 through John Doe # 12” 
26 St. Felix Street, Brooklyn, New York 11217 (Block: 2096, Lot: 42) 
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SUPREME COURT OF THE STATE OF NEW YORK 


COUNTY OF KINGS 


------------------------------------------------------------------------x     


EITAN ZVIELY, 
 


    Plaintiff,    
 


                       -against-  


 


THE BROOKLYN STANDARD IX LLC, ROBERT 


CADOCH, CITY OF NEW YORK ENVIRONMENTAL 


CONTROL BOARD, NEW YORK CITY DEPARTMENT 


OF FINANCE, NEW YORK STATE DEPARTMENT OF 


TAXATION & FINANCE and “JOHN DOE #1 through 


JOHN DOE #12”, the last twelve names being fictitious and 


unknown to Plaintiff, the persons or parties intended being 


the tenants, occupants, persons or corporations, if any, 


having or claiming an interest upon the premises described in 


the Complaint,  


 


    Defendants. 


------------------------------------------------------------------------x 


 


 


 


Index No. 


 


Date Filed:  


 


VERIFIED COMPLAINT 


IN A FORECLOSURE 


ACTION 


 


 


 


 


 


 


 


Plaintiff, by its attorneys, Kriss & Feuerstein LLP complaining of defendants, 


respectfully alleges upon information and belief as follows:  


AS AND FOR A FIRST CAUSE OF ACTION 


2016 LOAN 


 


1. The Plaintiff, EITAN ZVIELY (the “Plaintiff” and/or “Lender”), a resident of 


the State of Nevada. 


2. On or about the following date, the following named obligor, for the purpose of 


evidencing an indebtedness in the following amount and interest, duly executed, acknowledged 


and delivered to the following named obligee the following instrument, a true and correct copy 


of which is hereto annexed and marked Exhibit “A” with the same force and effect as if set forth 


at length herein: 


INSTRUMENT:  Secured Promissory Note (the “2016 Note”)  
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DATE: June 28, 2016 


OBLIGOR: THE BROOKLYN STANDARD IX LLC, a New York limited liability, 


having an address at 146 S. 4th Street, Unit 8J, Brooklyn, New York 11211 


(the “Borrower”) 


OBLIGEE: EITAN ZVIELY (the “Lender”) 


AMOUNT: $850,000.00 (the “2016 Loan”)  


3. For the purpose of securing payment for the said indebtedness, as more fully set 


forth in said 2016 Note, the Borrower, as mortgagor, on or about said date executed, 


acknowledged and delivered to Lender, as mortgagee, a certain Mortgage, Assignment of Leases 


and Rents and Security Agreement (the “2016 Mortgage”), which is hereto annexed and marked 


as Exhibit “B”, with the same force and effect as if set forth at length herein, wherein and 


whereby said Borrower, as mortgagor, mortgaged to Lender, as mortgagee, certain real property 


situated in the County of Kings and commonly known as: 26 St. Felix Street, Brooklyn, New 


York 11217 (Block: 2096, Lot: 42) the “Property”), as more particularly described in said 2016 


Mortgage.  A schedule setting forth the existing mortgage(s) which were consolidated, amended 


and modified by the Mortgage and the pertinent recording information is annexed hereto as 


Exhibit “C”. 


4. The 2016 Mortgage was duly recorded as follows in the office for the recording of 


mortgages in the county in which said Property was then, and is now, situated, and the recording 


data is as follows: 


RECORDED IN OFFICE OF Office of the City Register of the City of New York, 


County of Kings (the “Register’s Office”) 


DATE OF RECORDING:  July 7, 2016 


CRFN NO.: 2016000230507 
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5. Any applicable recording tax was duly paid at the time of recording of the 2016 


Mortgage. 


6. As further security for the indebtedness of the 2016 Note, on or about 


June 28, 2016, ROBERT CADOCH (the “Guarantor”), individually, duly executed, 


acknowledged and delivered to Lender, a certain Guarantee (the “2016 Guarantee”), wherein 


the Guarantor, unconditionally and irrevocably guaranteed the full and punctual payment and 


performance when due of all of Borrower’s obligations under the 2016 Loan, as more 


particularly described therein.  A true and correct copy of the 2016 Guarantee is annexed hereto 


as Exhibit “D”. 


7. The Borrower executed a certain 2018 Extension Agreement (the “2018 


Extension Agreement”) in favor of Plaintiff dated as of January 1, 2018, wherein the 


January 1, 2018 Maturity Date (the “Original Maturity Date”) was extended to May 1, 2018, 


(the “2018 Extended Maturity Date”).  A true and correct copy of the 2018 Extension 


Agreement is annexed hereto as Exhibit “E”. 


8. The 2016 Note, 2016 Mortgage, 2016 Guarantee, 2018 Extension Agreement, 


together with all other documents and/or agreements that were executed and/or delivered in 


connection with the 2016 Loan, are herein collectively referred to as (the “2016 Loan 


Documents”).  


9. Plaintiff is the owner and holder of the 2016 Loan Documents and any and all 


other documents evidencing the 2016 Loan and/or that were delivered and/or executed in 


connection with the 2016 Loan as such may have thereafter been modified or amended and 


Plaintiff, is entitled to enforce its rights under the 2016 Loan Documents.  


10. The 2016 Mortgage provides in Paragraph 21 as follows: 


 


FILED: KINGS COUNTY CLERK 09/30/2022 09:53 AM INDEX NO. 528469/2022


NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 09/30/2022


5 of 34







 


4 
4888-3159-1222, v. 1 


Events of Default. 
 


“The Debt shall become immediately due and payable at the option of 


Mortgagee upon the happening of any one or more of the following events of 


default (each an "Event of Default"): 
 


(a) if any portion of the Debt is not paid when due; 
 


(h) if Mortgagor shall be in default under any other mortgage or 


security agreement covering any part of the Mortgaged Property 


whether it be superior or junior in lien to this Mortgage; 
 


(l) if Mortgagor shall continue to be in default under any term, 


covenant, or provision of the Note or any of the other Loan 


Documents, beyond applicable cure periods contained in those 


documents;” 


 


11. The 2016 Mortgage further provides in Paragraph 22 as follows: 


Late Payment Charge and Default Rate. 


 
(a) “If any portion of the Debt is not paid within ten (10) days of the 


date such payment is due and payable, Mortgagor shall pay to 


Mortgagee upon demand an amount equal to five percent (5%) of 


such unpaid portion of the Debt in order to defray a portion of the 


expenses incurred by Mortgagee in handling and processing such 


delinquent payment and to compensate Mortgagee for the loss of 


the use of such delinquent payment, and such amount shall be 


deemed to be secured by this Mortgage. 


 
(b) From and after the occurrence of an Event of Default, regardless 


of whether or not there has been a notice of default issued by 


Mortgagee, interest shall accrue on the outstanding Principal Sum 


at a rate equal to lesser of (i) twenty-four percent (24%) per 


annum, or (ii) the maximum rate allowed by law (the "Default 


Rate"). The Default Rate shall remain in effect until any and all 


Events of Default shall have been cured. In addition, the Default 


Rate shall remain in effect during any period of default even upon 


the acceleration of the Debt. The Default Rate shall be in effect at 


all times after the maturity of the Debt (whether by acceleration or 


otherwise). Upon acceleration or maturity, the Default Rate shall 


remain in effect until all sums due under the Note, the Mortgage 


and the Loan Documents shall have been paid in full.” 


 


12. Additionally, Paragraph 24 of the 2016 Mortgage provides as follows: 


Remedies. 


 


(a) “Upon the occurrence of any Event of Default, Mortgagee may 


take such action, without notice or demand, as it deems 
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advisable to protect and enforce its rights Mortgage, 


Assignment of Leases and Rents and Security Agreement 


against Mortgagor and in and to the Mortgaged Property by 


Mortgagee itself or otherwise, including, without limitation, the 


following actions, each of which may be pursued concurrently 


or otherwise, at such time and in such order as Mortgagee may 


determine, in its sole discretion, without impairing or otherwise 


affecting the other rights and remedies of Mortgagee: 


 
(i) declare the entire Debt to be immediately due and payable; 


(ii) institute a proceeding or proceedings, judicial or nonjudicial, 


by advertisement or otherwise, for the complete foreclosure of 


this Mortgage in which case the Mortgaged Property or any 


interest therein may be sold for cash or upon credit in one or 


more parcels or in several interests or portions and in any 


order or manner; notwithstanding the foregoing, upon default 


of the Mortgage or the Note, or other obligation secured 


thereby, Mortgagee shall have the right to sell the Premises by 


power of sale pursuant to Article 14 of the New York Real 


Property Actions and Proceedings Law.” 


 


13. Paragraph 48 of the 2016 Mortgage, entitled “Cross-Default” provides as 


follows: 


“This Mortgage, the Note, and the Loan Documents are cross 


defaulted with any loan made Mortgagee to which the Guarantor of 


this Mortgage, Note, and Loan Documents, is a signatory, surety, or 


Guarantor (the "Cross Default Loans"). Upon such Event of 


Default hereunder, Mortgagee shall be permitted to exercise all 


remedies under the Mortgage, the Note and the loan documents of 


the Cross Default Loans. Upon such Event of Default under any of 


the Cross Default Loans, Mortgagee shall be permitted to exercise all 


remedies under this Mortgage, the accompanying Note and Loan 


Documents.” 


 


14. The 2016 Note provides in Paragraph 4.1 as follows: 


Events of Default. 


“The failure to make any payment as and when required under this 


Note or the occurrence of any Event of Default (as such term is 


defined in the Mortgage or any of the Loan Documents) under any 


of the Loan Documents shall constitute an “Event of Default” 


under this Note.” 
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15. Additionally, Paragraph 4.2 of the 2016 Note provides as follows: 


Remedies. 


“Upon the occurrence of an Event of Default: (a) interest shall 


accrue hereunder at the Default Rate through and after the entry of a 


Judgment of Foreclosure and Sale, (b) Holder may, at its option, 


without any written notice given to the Maker (such notice being 


expressly waived), DECLARE AND DEMAND this Note 


immediately due and payable and (c) Holder may pursue all rights 


and remedies available hereunder or under the Loan Documents. 


Holder's rights, remedies and powers, as provided in this Note or the 


Loan Documents are cumulative and concurrent, and may be 


pursued singlely, successively or together against Maker, any 


Guarantor of the indebtedness evidenced hereby or against any 


collateral granted or pledged to Maker under any of the Loan 


Documents or any other collateral security given at any time to 


secure the payment hereof, all at the sole discretion of Holder. 


Additionally, Holder may resort to every other right or remedy 


available at law or in equity without first exhausting the rights and 


remedies contained herein, all in Holder's sole discretion. Failure of 


Holder, for any period of time or on more than one occasion, to 


DECLARE AND DEMAND this Note immediately due and 


payable shall not constitute a waiver of the right to exercise the 


same at any time from and after any Event of Default.” 


16. Paragraph 4.4 of the 2016 Note provides as follows: 


Default Rate and Late Charges. 


“From and after the occurrence of an Event of Default, regardless 


of whether or not there has been a notice of default issued by 


Holder, interest shall accrue on the outstanding Principal Sum at a 


rate equal to twenty-four percent (24%) per annum (the "Default 


Rate"). The Default Rate shall remain in effect until any and all 


Events of Default shall have been cured. In addition, the Default 


Rate shall remain in effect during any period of default even upon 


the acceleration of the indebtedness evidence by Secured 


Promissory Note this Note. The Default rate shall be in effect at all 


times after the maturity of the indebtedness evidenced by this Note 


(whether by acceleration or otherwise). Upon acceleration or 


maturity, the Default Rate shall remain in effect until all sums due 


under this Note, the Mortgage and the Loan Documents shall have 


been paid in full. Holder may collect a late payment fee not to exceed 


an amount equal to five percent (5%) of any periodic payment not 


received within ten (10) days of the date such payment is due and 


payable, said charge constituting liquidated damages, to be assessed 
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from the date upon which such payment was due and payable, and 


being payable upon demand. Interest shall continue to accrue at the 


Default Rate (including following the entry of a judgment in favor of 


Holder) until payment full of all sums due under this Note, the 


Mortgage or any of the Loan Documents. In addition, Maker shall 


pay to Holder the sum of $50.00 for any payment which is returned 


for any reason by Maker's bank unpaid. Further, if Maker remits any 


payment to Holder under this Note, the Mortgage or the Loan 


Documents which is returned for any reason by Maker's bank unpaid, 


Holder may, in its sole and absolute discretion, require Maker to remit 


all future payments due under this Note, the Mortgage or the Loan 


Documents in the form of a certified or cashier's check made payable 


to Holder.” 


17. The Loan pursuant to the 2018 Extension Agreement matured on May 1, 2018. 


18. An Event of Default has occurred under the 2016 Loan Documents.  Specifically, 


the Borrower has failed to comply with the terms and provisions of the 2016 Loan Documents, 


for, among other things, failing and omitting to pay the entire debt which came due and owing on 


the 2018 Maturity Date (the “2018 Maturity Default”), constituting an Event of Default as 


defined in the Loan Documents. 


19. Additionally, an Event of Default exists in connection with the aforementioned 


cross-default provision.  Pursuant to the cross-default provision, the Mortgage is in default as 


alleged in paragraphs 12, 44 and 76 of the Complaint (the “2016 Loan Cross-Default”). 


20. By reason of the foregoing Events of Default under the Loan Documents, 


pursuant to its terms the 2016 Loan has matured and the full amount of the outstanding principal 


sum with interest accrued thereon, and other fees and charges due in connection therewith is now 


immediately due and payable in full, however, for an avoidance of doubt, if the 2016 Loan 


Documents infer otherwise, the 2016 Loan is hereby accelerated by the filing of this complaint 


and the full amount of the outstanding principal sum with interest accrued thereon, and other fees 


and charges due in connection therewith is now immediately due and payable in full. 
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21. Under the terms and conditions of the 2016 Loan Documents, the following 


amounts are now due and owing: 


UNPAID PRINCIPAL BALANCE: $850,000.00 


INTEREST ON THE UNPAID 


PRINCIPAL BALANCE: 


At the Default Rate of 24.00% per annum 


from the earliest 2016 Loan Event of Default 


and thereafter 


22. The Mortgage is not a “home loan,” “high-cost home loan,” nor a “subprime 


home loan,” as defined and referenced in Article 13 of the Real Property Actions and 


Proceedings Law (“RPAPL”) and Section 6 of the Banking Law but rather is a commercial loan 


that was made to a limited liability company and is not the Borrower’s primary residence.  


Accordingly, no notices pursuant to RPAPL Sections 1303, 1304, 1305 nor 1320 were required 


to be given prior to commencement of this action or otherwise than those set forth herein and 


Borrower is not entitled to the settlement conference required under C.P.L.R. § 3408. 


23. ROBERT CADOCH, is made a necessary party defendant to this action by 


virtue of the fact that he individually and personally guaranteed all the obligations due under the 


2016 Note and the 2016 Mortgage, as evidenced by the duly executed 2016 Guarantee annexed 


hereto as Exhibit “D”. 


24. CITY OF NEW YORK ENVIRONMENTAL CONTROL BOARD, is made a 


necessary party defendant to this action, to bar it from enforcing any right, title or interest it may 


have in the Property or some part thereof, by virtue of a two (2) unpaid liens against the 


Property.  A true and correct copy of the docket of the City of New York Environmental Control 


Board Lien is annexed hereto as Exhibit “L”. 


25. NEW YORK CITY DEPARTMENT OF FINANCE, is made a necessary party 


defendant to this action, to bar it from enforcing any right, title or interest it may have in the 
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Property or some part thereof, by virtue of any unpaid liens for New York City general 


corporation taxes, if any. 


26. NEW YORK STATE DEPARTMENT OF TAXATION & FINANCE, is 


made a necessary party defendant to this action, to bar it from enforcing any right, title or interest 


it may have in the Property or some part thereof, by virtue of any liens for unpaid New York 


State franchise taxes, if any. 


27. No other action or proceeding has been commenced or maintained or is now 


pending at law or otherwise for the foreclosure of said 2016 Mortgage or to recover the amounts 


due under the 2016 Note. 


28. Each of the above-named defendant(s) has or claims to have or may claim to have 


some interest in or lien upon the Property or some part thereof, which interest or lien, if any, has 


accrued subsequent to, and is subject and subordinate to, the lien of the 2016 Mortgage. 


29. Upon information and belief, the John Doe Defendants are persons, parties, 


corporations or other entities, if any who are presently unknown to Plaintiff, holding or claiming 


to hold certain leaseholds, tenancies, sub-tenancies, possessory or other interests, including 


partnership interests, in and to any judgment or liens upon the Property. 


30. Plaintiff requests that in the event that this action will proceed to judgment of 


foreclosure and sale, said Property should be sold subject to the following:  


(a) Any state of facts that an inspection of the Property would 


disclose.  


 


(b) Any state of facts that an accurate survey of the Property would 


show. 


 


(c) Covenants, restrictions, easements and public utility agreements of 


record, if any. 
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(d) Building and zoning ordinances of the municipality in which the 


mortgaged Property is located and possible violations of same.  


 


(e) Any rights of tenants or persons in possession of the subject 


Property.  


(f) Any equity of redemption of the United States of America to 


redeem the Property within 120 days from date of sale.  


 


(g) Prior mortgage liens of record held by and any advances and 


arrears thereunder. 


 


(h) Prior lien(s) of record, if any. 


 


31. In the event that Plaintiff possesses any other lien(s) against said Property either 


by way of judgment, junior mortgage or otherwise, Plaintiff requests that such other lien(s) shall 


not be merged in Plaintiff's cause(s) of action set forth in this complaint, but that Plaintiff shall 


be permitted to enforce said other lien(s) and/or seek determination of priority thereof in any 


independent action(s) or proceeding(s), including, without limitation, any surplus money 


proceedings. 


32. Plaintiff believes that during the pendency of this action, in order to protect the 


security of the within 2016 Mortgage, it may be compelled to make advances to prior 


mortgagees, for installments of principal and interest if any, taxes, assessments, water rates, 


and/or insurance premiums that are or may become due or to the receiver of taxes, or to the 


insurance company, which advances are to be included in the balance due to Plaintiff, plus 


interest, as provided for in the within 2016 Mortgage foreclosed and deemed further secured 


thereby.   


33. Plaintiff has not and shall not be deemed to have waived, altered, released or 


changed the election to accelerate the full debt by reason of any payment after the date of the 


commencement of this action or any or all of the defaults mentioned herein and such election 
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shall continue and remain effective until the costs and disbursements of this action and all sums 


due on the 2016 Note and 2016 Mortgage are fully paid. 


AS AND FOR A SECOND CAUSE OF ACTION 


2018 LOAN 


 


34. Plaintiff repeats, reiterates and re-alleges each and every allegation set forth in 


Paragraphs “1” through and including “33” of the Complaint.  


35. On or about the following date, the Borrower, for the purpose of evidencing an 


indebtedness in the following amount and interest, duly executed, acknowledged and delivered to 


the Lender the following instrument, a true and correct copy of which is hereto annexed and 


marked Exhibit “F” with the same force and effect as if set forth at length herein:  


INSTRUMENT:  2018 Note (the “2018 Note”)  


DATE: January 23, 2018 


OBLIGOR: Borrower 


OBLIGEE: Lender 


AMOUNT: $150,000.00 (the “2018 Loan”)  


36. For the purpose of securing payment for the said indebtedness, as more fully set 


forth in said 2018 Note, the Borrower, as mortgagor, on or about said date executed, 


acknowledged and delivered to Lender, as mortgagee, a certain Mortgage, Assignment of Leases 


and Rents and Security Agreement (the “2018 Mortgage”), which is hereto annexed and marked 


as Exhibit “G”, with the same force and effect as if set forth at length herein, wherein and 


whereby said Borrower, as mortgagor, mortgaged to Lender, as mortgagee, the Property, as more 


particularly described in said 2018 Mortgage. 


37. The 2018 Mortgage was duly recorded in the Register’s Office, and the recording 


data is as follows: 
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DATE OF RECORDING:  January 30, 2018 


CRFN NO.: 2018000034546 


 


38. Any applicable recording tax was duly paid at the time of recording of the 2018 


Mortgage. 


39. As further security for the indebtedness of the 2018 Note, on or about 


January 23, 2018, ROBERT CADOCH, the Guarantor, individually, duly executed, 


acknowledged and delivered to Lender, a certain Guarantee (the “2018 Guarantee”), wherein 


the Guarantor, unconditionally and irrevocably guaranteed to Lender the full and punctual 


payment and performance when due of all of Borrower’s obligations under the Loan Documents, 


as more particularly described therein.  A true and correct copy of the 2018 Guarantee is annexed 


hereto as Exhibit “H”. 


40. The 2018 Note, 2018 Mortgage, 2018 Guarantee, together with all other 


documents and/or agreements that were executed and/or delivered in connection with the 


Building Loan, are herein collectively referred to as (the “2018 Loan Documents”).  


41. Plaintiff is the owner and holder of the 2018 Loan Documents and any and all 


other documents evidencing the 2018 Loan and/or that were delivered and/or executed in 


connection with the 2018 Loan as such may have thereafter been modified or amended and 


Plaintiff, is entitled to enforce its rights under the 2018 Loan Documents.  


42. The 2018 Mortgage provides in Paragraph 21 as follows: 


Events of Default. 


 


“The Debt shall become immediately due and payable at the option 


of Mortgagee upon the happening of any one or more of the 


following events of default (each an “Event of Default”): 


 


(a) if any portion of the Debt is not paid when due;  


 


FILED: KINGS COUNTY CLERK 09/30/2022 09:53 AM INDEX NO. 528469/2022


NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 09/30/2022


14 of 34







 


13 
4888-3159-1222, v. 1 


(h) if Mortgagor shall be in default under any other mortgage or 


security agreement covering any part of the Mortgaged 


Property whether it be superior or junior in lien to this 


Mortgage;” 


 


43. The 2018 Mortgage further provides in Paragraph 22 as follows: 


Late Payment Charge and Default Rate. 


 
(a) “If any portion of the Debt is not paid within ten (10) days of the 


date such payment is due and payable, Mortgagor shall pay to 


Mortgagee upon demand an amount equal to five percent (5%) of 


such unpaid portion of the Debt in order to defray a portion of the 


expenses incurred by Mortgagee in handling and processing such 


delinquent payment and to compensate Mortgagee for the loss of 


the use of such delinquent payment, and such amount shall be 


deemed to be secured by this Mortgage. 


(b) From and after the occurrence of an Event of Default, regardless 


of whether or not there has been a notice of default issued by 


Mortgagee, interest shall accrue on the outstanding Principal Sum 


at a rate equal to lesser of (i) twenty-four percent (24%) per 


annum, or (ii) the maximum rate allowed by law (the "Default 


Rate"). The Default Rate shall remain in effect until any and all 


Events of Default shall have been cured. In addition, the Default 


Rate shall remain in effect during any period of default even upon 


the acceleration of the Debt. The Default Rate shall be in effect at 


all times after the maturity of the Debt (whether by acceleration or 


otherwise). Upon acceleration or maturity, the Default Rate shall 


remain in effect until all sums due under the Note, the Mortgage 


and the Loan Documents shall have been paid in full.” 


 


44. Additionally, Paragraph 24 of the 2018 Mortgage provides as follows: 


Remedies. 


 


(a) “Upon the occurrence of any Event of Default, Mortgagee may 


take such action, without notice or demand, as it deems 


advisable to protect and enforce its rights Mortgage, 


Assignment of Leases and Rents and Security Agreement 


against Mortgagor and in and to the Mortgaged Property by 


Mortgagee itself or otherwise, including, without limitation, the 


following actions, each of which may be pursued concurrently 


or otherwise, at such time and in such order as Mortgagee may 


determine, in its sole discretion, without impairing or otherwise 


affecting the other rights and remedies of Mortgagee: 


 


(i) declare the entire Debt to be immediately due and payable; 
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(ii) institute a proceeding or proceedings, judicial or nonjudicial, 


by advertisement or otherwise, for the complete foreclosure of 


this Mortgage in which case the Mortgaged Property or any 


interest therein may be sold for cash or upon credit in one or 


more parcels or in several interests or portions and in any 


order or manner; notwithstanding the foregoing, upon default 


of the Mortgage or the Note, or other obligation secured 


thereby, Mortgagee shall have the right to sell the Premises by 


power of sale pursuant to Article 14 of the New York Real 


Property Actions and Proceedings Law.” 


 


45. Paragraph 48 of the 2018 Mortgage, entitled “Cross-Default” provides as 


follows: 


“This Mortgage, the Note, and the Loan Documents are cross 


defaulted with any loan made Mortgagee to which the Guarantor of 


this Mortgage, Note, and Loan Documents, is a signatory, surety, or 


Guarantor (the "Cross Default Loans"). Upon such Event of 


Default hereunder, Mortgagee shall be permitted to exercise all 


remedies under the Mortgage, the Note and the loan documents of 


the Cross Default Loans. Upon such Event of Default under any of 


the Cross Default Loans, Mortgagee shall be permitted to exercise all 


remedies under this Mortgage, the accompanying Note and Loan 


Documents.” 


 


46. The 2018 Note provides in Paragraph 4.1 as follows: 


Events of Default. 


“The failure to make any payment as and when required under this 


Note or the occurrence of any Event of Default (as such term is 


defined in the Mortgage or any of the Loan Documents) under any 


of the Loan Documents shall constitute an “Event of Default” 


under this Note.” 


47. Additionally, Paragraph 4.2 of the 2018 Note provides as follows: 


Remedies. 


 


“Upon the occurrence of an Event of Default: (a) interest shall 


accrue hereunder at the Default Rate through and after the entry of a 


Judgment of Foreclosure and Sale, (b) Holder may, at its option, 


without any written notice given to the Maker (such notice being 


expressly waived), DECLARE AND DEMAND this Note 


immediately due and payable and (c) Holder may pursue all rights 


and remedies available hereunder or under the Loan Documents. 


Holder's rights, remedies and powers, as provided in this Note or the 
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Loan Documents are cumulative and concurrent, and may be 


pursued singlely, successively or together against Maker, any 


Guarantor of the indebtedness evidenced hereby or against any 


collateral granted or pledged to Maker under any of the Loan 


Documents or any other collateral security given at any time to 


secure the payment hereof, all at the sole discretion of Holder. 


Additionally, Holder may resort to every other right or remedy 


available at law or in equity without first exhausting the rights and 


remedies contained herein, all in Holder's sole discretion. Failure of 


Holder, for any period of time or on more than one occasion, to 


DECLARE AND DEMAND this Note immediately due and 


payable shall not constitute a waiver of the right to exercise the 


same at any time from and after any Event of Default.” 


48. Paragraph 4.4 of the 2016 Note provides as follows: 


Default Rate and Late Charges. 


 


“From and after the occurrence of an Event of Default, regardless 


of whether or not there has been a notice of default issued by 


Holder, interest shall accrue on the outstanding Principal Sum at a 


rate equal to twenty-four percent (24%) per annum (the "Default 


Rate"). The Default Rate shall remain in effect until any and all 


events of Default shall have been cured. In addition, the Default 


Rate shall remain in effect during any period of default even upon 


the acceleration of the indebtedness evidence by Secured 


Promissory Note this Note. The Default rate shall be in effect at all 


times after the maturity of the indebtedness evidenced by this Note 


(whether by acceleration or otherwise). Upon acceleration or 


maturity, the Default Rate shall remain in effect until all sums due 


under this Note, the Mortgage and the Loan Documents shall have 


been paid in full. Holder may collect a late payment fee not to exceed 


an amount equal to five percent (5%) of any periodic payment not 


received within ten (10) days of the date such payment is due and 


payable, said charge constituting liquidated damages, to be assessed 


from the date upon which such payment was due and payable, and 


being payable upon demand. Interest shall continue to accrue at the 


Default Rate (including following the entry of a judgment in favor of 


Holder) until payment full of all sums due under this Note, the 


Mortgage or any of the Loan Documents. In addition, Maker shall 


pay to Holder the sum of $50.00 for any payment which is returned 


for any reason by Maker's bank unpaid. Further, if Maker remits any 


payment to Holder under this Note, the Mortgage or the Loan 


Documents which is returned for any reason by Maker's bank unpaid, 


Holder may, in its sole and absolute discretion, require Maker to remit 


all future payments due under this Note, the Mortgage or the Loan 
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Documents in the form of a certified or cashier's check made payable 


to Holder.” 


49. The 2018 Loan matured on February 1, 2019 (the “2019 Maturity Date”). 


50. An Event of Default has occurred under the 2018 Loan Documents.  Specifically, 


the Borrower has failed to comply with the terms and provisions of the 2018 Loan Documents, 


for, among other things, failing and omitting to pay the entire debt which came due and owing on 


the 2019 Maturity Date (the “2019 Maturity Default”), also constituting an Event of Default as 


defined in the 2018 Loan Documents. 


51. Additionally, an Event of Default exists in connection with the aforementioned 


cross-default provision.  Pursuant to the cross-default provision, the Mortgage is in default as 


alleged in paragraphs 12, 44 and 76 of the Complaint (the “2018 Loan Cross-Default”). 


52. By reason of the foregoing Events of Default under the 2018 Loan Documents, 


pursuant to its terms the Loan has matured and the full amount of the outstanding principal sum 


with interest accrued thereon, and other fees and charges due in connection therewith is now 


immediately due and payable in full, however, for an avoidance of doubt, if the 2018 Loan 


Documents infer otherwise, the Loan is hereby accelerated by the filing of this complaint and the 


full amount of the outstanding principal sum with interest accrued thereon, and other fees and 


charges due in connection therewith is now immediately due and payable in full. 


53. Under the terms and conditions of the 2018 Loan Documents, the following 


amounts are now due and owing: 


UNPAID PRINCIPAL BALANCE: $150,000.00 


INTEREST ON THE UNPAID 


PRINCIPAL BALANCE: 


At the Default Rate of 24.00% per annum 


from the earliest 2018 Loan Event of Default 


and thereafter. 
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54. The 2018 Loan was made to a commercial entity, was not incurred for personal, 


family or household purposes and the Borrower does not reside at the Property.  As a result, the 


Borrower is not entitled to a 90-day notice and is not entitled to the settlement conference 


required under C.P.L.R. § 3408. 


55. ROBERT CADOCH, is made a necessary party defendant to this action by 


virtue of the fact that he individually and personally guaranteed all the obligations due under the 


2018 Note and the 2018 Mortgage, as evidenced by the duly executed 2018 Guarantee annexed 


hereto as Exhibit “H”. 


56. CITY OF NEW YORK ENVIRONMENTAL CONTROL BOARD, is made a 


necessary party defendant to this action, to bar it from enforcing any right, title or interest it may 


have in the Property or some part thereof, by virtue of a two (2) unpaid liens against the 


Property.  A true and correct copy of the docket of the City of New York Environmental Control 


Board Lien is annexed hereto as Exhibit “L”. 


57. NEW YORK CITY DEPARTMENT OF FINANCE, is made a necessary party 


defendant to this action, to bar it from enforcing any right, title or interest it may have in the 


Property or some part thereof, by virtue of any unpaid liens for New York City general 


corporation taxes, if any. 


58. NEW YORK STATE DEPARTMENT OF TAXATION & FINANCE, is 


made a necessary party defendant to this action, to bar it from enforcing any right, title or interest 


it may have in the Property or some part thereof, by virtue of any liens for unpaid New York 


State franchise taxes, if any. 
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59. No other action or proceeding has been commenced or maintained or is now 


pending at law or otherwise for the foreclosure of said 2018 Mortgage or to recover the amounts 


due under the 2018 Note. 


60. Each of the above-named defendant(s) has or claims to have or may claim to have 


some interest in or lien upon the Property or some part thereof, which interest or lien, if any, has 


accrued subsequent to, and is subject and subordinate to, the lien of the 2018 Mortgage. 


61. Upon information and belief, the John Doe Defendants are persons, parties, 


corporations or other entities, if any who are presently unknown to Plaintiff, holding or claiming 


to hold certain leaseholds, tenancies, sub-tenancies, possessory or other interests, including 


partnership interests, in and to any judgment or liens upon the Property. 


62. Plaintiff requests that in the event that this action will proceed to judgment of 


foreclosure and sale, said Property should be sold subject to the following:  


(j) Any state of facts that an inspection of the Property would 


disclose.  


 


(k) Any state of facts that an accurate survey of the Property would 


show. 


 


(l) Covenants, restrictions, easements and public utility agreements of 


record, if any. 


 


(m) Building and zoning ordinances of the municipality in which the 


mortgaged Property is located and possible violations of same.  


 


(n) Any rights of tenants or persons in possession of the subject 


Property.  


(o) Any equity of redemption of the United States of America to 


redeem the Property within 120 days from date of sale.  


 


(p) Prior mortgage liens of record held by and any advances and 


arrears thereunder. 


 


(q) Prior lien(s) of record, if any. 
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63. In the event that Plaintiff possesses any other lien(s) against said Property either 


by way of judgment, junior mortgage or otherwise, Plaintiff requests that such other lien(s) shall 


not be merged in Plaintiff's cause(s) of action set forth in this complaint, but that Plaintiff shall 


be permitted to enforce said other lien(s) and/or seek determination of priority thereof in any 


independent action(s) or proceeding(s), including, without limitation, any surplus money 


proceedings. 


64. Plaintiff believes that during the pendency of this action, in order to protect the 


security of the within 2018 Mortgage, it may be compelled to make advances to prior 


mortgagees, for installments of principal and interest if any, taxes, assessments, water rates, 


and/or insurance premiums that are or may become due or to the receiver of taxes, or to the 


insurance company, which advances are to be included in the balance due to Plaintiff, plus 


interest, as provided for in the within 2018 Mortgage foreclosed and deemed further secured 


thereby.   


65. Plaintiff has not and shall not be deemed to have waived, altered, released or 


changed the election to accelerate the full debt by reason of any payment after the date of the 


commencement of this action or any or all of the defaults mentioned herein and such election 


shall continue and remain effective until the costs and disbursements of this action and all sums 


due on the 2018 Note and 2018 Mortgage are fully paid. 


AS AND FOR A THIRD CAUSE OF ACTION 


2019 LOAN 


 


66. Plaintiff repeats, reiterates and re-alleges each and every allegation set forth in 


Paragraphs “1” through and including “65” of the Complaint.  


67. On or about the following date, the Borrower, for the purpose of evidencing an 


indebtedness in the following amount and interest, duly executed, acknowledged and delivered to 
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the Lender the following instrument, a true and correct copy of which is hereto annexed and 


marked Exhibit “I” with the same force and effect as if set forth at length herein:  


INSTRUMENT:  Secured Promissory Note (the “2019 Note”)  


DATE: December 16, 2019 


OBLIGOR: Borrower 


OBLIGEE: Lender 


AMOUNT: $600,000.00 (the “2019 Loan”)  


68. For the purpose of securing payment for the said indebtedness, as more fully set 


forth in said 2019 Note, the Borrower, as mortgagor, on or about said date executed, 


acknowledged and delivered to Lender, as mortgagee, a certain Mortgage, Assignment of Leases 


and Rents and Security Agreement (the “2019 Mortgage”), which is hereto annexed and marked 


as Exhibit “J”, with the same force and effect as if set forth at length herein, wherein and 


whereby said Borrower, as mortgagor, mortgaged to Lender, as mortgagee, the Property, as more 


particularly described in said 2019 Mortgage.   


69. The 2019 Mortgage was duly recorded in the Register’s Office, and the recording 


data is as follows: 


DATE OF RECORDING:  August 18, 2022 


CRFN NO.: 2022000325921 


 


70. Any applicable recording tax was duly paid at the time of recording of the 2019 


Mortgage. 


71. As further security for the indebtedness of the 2019 Note, on or about 


December 16, 2019, ROBERT CADOCH (the “Guarantor”), individually, duly executed, 


acknowledged and delivered to Lender, a certain Guarantee (the “2019 Guarantee”), wherein 


the Guarantor, unconditionally and irrevocably guaranteed the full and punctual payment and 
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performance when due of all of Borrower’s obligations under the 2019 Loan, as more 


particularly described therein.  A true and correct copy of the 2019 Guarantee is annexed hereto 


as Exhibit “K”. 


72. The 2019 Note, 2019 Mortgage, 2019 Guarantee together with all other 


documents and/or agreements that were executed and/or delivered in connection with the 2019 


Loan, are herein collectively referred to as (the “2019 Loan Documents”).  


73. Plaintiff is the owner and holder of the 2019 Loan Documents and any and all 


other documents evidencing the 2019 Loan and/or that were delivered and/or executed in 


connection with the 2019 Loan as such may have thereafter been modified or amended and 


Plaintiff, is entitled to enforce its rights under the 2019 Loan Documents.  


74. The 2019 Mortgage provides in Paragraph 21 as follows: 


Events of Default. 
 


“The Debt shall become immediately due and payable at the option 


of Mortgagee upon any one or more of the following events of 


default (each an “Event of Default”): 


 


(a) if any portion of the Debt is not paid when due; 


 


(h) if Mortgagor shall be in default under any other mortgage or 


security agreement covering any part of the Mortgaged 


Property whether it be superior or junior in lien to this 


Mortgage;  


 


(l) if Mortgagor shall continue to be in default under any term, 


covenant, or provision of the Note or any of the other Loan 


Documents, beyond applicable cure periods contained in those 


documents;” 


 


75. The 2019 Mortgage further provides in Paragraph 22 as follows: 


Late Payment Charge and Default Rate. 


 


(a) “If any portion of the Debt is not paid within ten (10) days of the 


date such payment is due and payable, Mortgagor shall pay to 


Mortgagee upon demand an amount equal to five percent (5%) of 
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such unpaid portion of the Debt in order to defray a portion of the 


expenses incurred by Mortgagee in handling and processing such 


delinquent payment and to compensate Mortgagee for the loss of 


the use of such delinquent payment, and such amount shall be 


deemed to be secured by this Mortgage. 


 


(b) From and after the occurrence of an Event of Default, regardless 


of whether or not there has been a notice of default issued by 


Mortgagee, interest shall accrue on the outstanding Principal Sum 


at a rate equal to lesser of (i) twenty-four percent (24%) per 


annum, or (ii) the maximum rate allowed by law (the "Default 


Rate"). The Default Rate shall remain in effect until any and all 


Events of Default shall have been cured. In addition, the Default 


Rate shall remain in effect during any period of default even upon 


the acceleration of the Debt. The Default Rate shall be in effect at 


all times after the maturity of the Debt (whether by acceleration or 


otherwise). Upon acceleration or maturity, the Default Rate shall 


remain in effect until all sums due under the Note, the Mortgage 


and the Loan Documents shall have been paid in full.” 


 


76. Additionally, Paragraph 24 of the 2019 Mortgage provides as follows: 


Remedies. 


 


(a) “Upon the occurrence of any Event of Default, Mortgagee may 


take such action, without notice or demand, as it deems 


advisable to protect and enforce its rights Mortgage, 


Assignment of Leases and Rents and Security Agreement 


against Mortgagor and in and to the Mortgaged Property by 


Mortgagee itself or otherwise, including, without limitation, the 


following actions, each of which may be pursued concurrently 


or otherwise, at such time and in such order as Mortgagee may 


determine, in its sole discretion, without impairing or otherwise 


affecting the other rights and remedies of Mortgagee: 


 


(i) declare the entire Debt to be immediately due and payable; 


(ii) institute a proceeding or proceedings, judicial or nonjudicial, 


by advertisement or otherwise, for the complete foreclosure of 


this Mortgage in which case the Mortgaged Property or any 


interest therein may be sold for cash or upon credit in one or 


more parcels or in several interests or portions and in any 


order or manner; notwithstanding the foregoing, upon default 


of the Mortgage or the Note, or other obligation secured 


thereby, Mortgagee shall have the right to sell the Premises by 


power of sale pursuant to Article 14 of the New York Real 


Property Actions and Proceedings Law.” 
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77. Paragraph 48 of the 2019 Mortgage, entitled “Cross-Default” provides as 


follows: 


 


“This Mortgage, the Note, and the Loan Documents are cross 


defaulted with any loan made Mortgagee to which the Guarantor of 


this Mortgage, Note, and Loan Documents, is a signatory, surety, or 


Guarantor (the "Cross Default Loans"). Upon such Event of 


Default hereunder, Mortgagee shall be permitted to exercise all 


remedies under the Mortgage, the Note and the loan documents of 


the Cross Default Loans. Upon such Event of Default under any of 


the Cross Default Loans, Mortgagee shall be permitted to exercise all 


remedies under this Mortgage, the accompanying Note and Loan 


Documents.” 


 


78. The 2019 Note provides in Paragraph 4.1 as follows:  
 


Events of Default. 


“The failure to make any payment as and when required under this 


Note or the occurrence of any Event of Default (as such term is 


defined in the Mortgage or any of the Loan Documents) under any 


of the Loan Documents shall constitute an “Event of Default” 


under this Note.” 


 


79. Additionally, Paragraph 4.2 of the 2016 Note provides as follows: 


Remedies. 


 


“Upon the occurrence of an Event of Default: (a) interest shall 


accrue hereunder at the Default Rate through and after the entry of a 


Judgment of Foreclosure and Sale, (b) Holder may, at its option, 


without any written notice given to the Maker (such notice being 


expressly waived), DECLARE AND DEMAND this Note 


immediately due and payable and (c) Holder may pursue all rights 


and remedies available hereunder or under the Loan Documents. 


Holder's rights, remedies and powers, as provided in this Note or the 


Loan Documents are cumulative and concurrent, and may be 


pursued singlely, successively or together against Maker, any 


Guarantor of the indebtedness evidenced hereby or against any 


collateral granted or pledged to Maker under any of the Loan 


Documents or any other collateral security given at any time to 


secure the payment hereof, all at the sole discretion of Holder. 


Additionally, Holder may resort to every other right or remedy 


available at law or in equity without first exhausting the rights and 


remedies contained herein, all in Holder's sole discretion. Failure of 


Holder, for any period of time or on more than one occasion, to 


DECLARE AND DEMAND this Note immediately due and 
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payable shall not constitute a waiver of the right to exercise the 


same at any time from and after any Event of Default.” 


 


80. Paragraph 4.4 of the 2016 Note provides as follows: 


 


Default Rate and Late Charges. 


 


“From and after the occurrence of an Event of Default, regardless 


of whether or not there has been a notice of default issued by 


Holder, interest shall accrue on the outstanding Principal Sum at a 


rate equal to twenty-four percent (24%) per annum (the "Default 


Rate"). The Default Rate shall remain in effect until any and all 


events of Default shall have been cured. In addition, the Default 


Rate shall remain in effect during any period of default even upon 


the acceleration of the indebtedness evidence by Secured 


Promissory Note this Note. The Default rate shall be in effect at all 


times after the maturity of the indebtedness evidenced by this Note 


(whether by acceleration or otherwise). Upon acceleration or 


maturity, the Default Rate shall remain in effect until all sums due 


under this Note, the Mortgage and the Loan Documents shall have 


been paid in full. Holder may collect a late payment fee not to exceed 


an amount equal to five percent (5%) of any periodic payment not 


received within ten (10) days of the date such payment is due and 


payable, said charge constituting liquidated damages, to be assessed 


from the date upon which such payment was due and payable, and 


being payable upon demand. Interest shall continue to accrue at the 


Default Rate (including following the entry of a judgment in favor of 


Holder) until payment full of all sums due under this Note, the 


Mortgage or any of the Loan Documents. In addition, Maker shall 


pay to Holder the sum of $50.00 for any payment which is returned 


for any reason by Maker's bank unpaid. Further, if Maker remits any 


payment to Holder under this Note, the Mortgage or the Loan 


Documents which is returned for any reason by Maker's bank unpaid, 


Holder may, in its sole and absolute discretion, require Maker to remit 


all future payments due under this Note, the Mortgage or the Loan 


Documents in the form of a certified or cashier's check made payable 


to Holder.” 


 


81. The 2019 Loan matured on June 16, 2020 (the “2020 Maturity Date”). 


82. An Event of Default has occurred under the 2019 Loan Documents.  Specifically, 


the Borrower has failed to comply with the terms and provisions of the 2019 Loan Documents, 


for, among other things, failing and omitting to pay the entire debt which came due and owing on 
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the 2020 Maturity Date (the “2020 Maturity Default”), also constituting an Event of Default as 


defined in the 2019 Loan Documents. 


83. Additionally, an Event of Default exists in connection with the aforementioned 


cross-default provision.  Pursuant to the cross-default provision, the Mortgage is in default as 


alleged in paragraphs 12, 44 and 76 of the Complaint (the “2019 Loan Cross-Default”). 


84. Under the terms and conditions of the 2019 Loan Documents, the following 


amounts are now due and owing: 


UNPAID PRINCIPAL BALANCE: $600,000.00 


INTEREST ON THE UNPAID 


PRINCIPAL BALANCE: 


At the Default Rate of 24.00% per annum 


from the earliest 2020 Event of Default and 


thereafter. 


85. The 2019 Loan was made to a commercial entity, was not incurred for personal, 


family or household purposes and the Borrower does not reside at the Property.  As a result, the 


Borrower is not entitled to a 90-day notice and is not entitled to the settlement conference 


required under C.P.L.R. § 3408. 


86. ROBERT CADOCH, is made a necessary party defendant to this action by 


virtue of the fact that he individually and personally guaranteed all the obligations due under the 


2019 Note and the 2019 Mortgage, as evidenced by the duly executed 2019 Guarantee annexed 


hereto as Exhibit “K”. 


87. CITY OF NEW YORK ENVIRONMENTAL CONTROL BOARD, is made a 


necessary party defendant to this action, to bar it from enforcing any right, title or interest it may 


have in the Property or some part thereof, by virtue of a two (2) unpaid liens against the 


Property.  A true and correct copy of the docket of the City of New York Environmental Control 


Board Lien is annexed hereto as Exhibit “L”. 
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88. NEW YORK CITY DEPARTMENT OF FINANCE, is made a necessary party 


defendant to this action, to bar it from enforcing any right, title or interest it may have in the 


Property or some part thereof, by virtue of any unpaid liens for New York City general 


corporation taxes, if any. 


89. NEW YORK STATE DEPARTMENT OF TAXATION & FINANCE, is 


made a necessary party defendant to this action, to bar it from enforcing any right, title or interest 


it may have in the Property or some part thereof, by virtue of any liens for unpaid New York 


State franchise taxes, if any. 


90. No other action or proceeding has been commenced or maintained or is now 


pending at law or otherwise for the foreclosure of said 2019 Mortgage or to recover the amounts 


due under the 2019 Note. 


91. Each of the above-named defendant(s) has or claims to have or may claim to have 


some interest in or lien upon the Property or some part thereof, which interest or lien, if any, has 


accrued subsequent to, and is subject and subordinate to, the lien of the 2019 Mortgage. 


92. Upon information and belief, the John Doe Defendants are persons, parties, 


corporations or other entities, if any who are presently unknown to Plaintiff, holding or claiming 


to hold certain leaseholds, tenancies, sub-tenancies, possessory or other interests, including 


partnership interests, in and to any judgment or liens upon the Property. 


93. Plaintiff requests that in the event that this action will proceed to judgment of 


foreclosure and sale, said Property should be sold subject to the following:  


(r) Any state of facts that an inspection of the Property would 


disclose.  


 


(s) Any state of facts that an accurate survey of the Property would 


show. 
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(t) Covenants, restrictions, easements and public utility agreements of 


record, if any. 


 


(u) Building and zoning ordinances of the municipality in which the 


mortgaged Property is located and possible violations of same.  


 


(v) Any rights of tenants or persons in possession of the subject 


Property.  


(w) Any equity of redemption of the United States of America to 


redeem the Property within 120 days from date of sale.  


 


(x) Prior mortgage liens of record held by and any advances and 


arrears thereunder. 


 


(y) Prior lien(s) of record, if any. 


 


94. In the event that Plaintiff possesses any other lien(s) against said Property either 


by way of judgment, junior mortgage or otherwise, Plaintiff requests that such other lien(s) shall 


not be merged in Plaintiff's cause(s) of action set forth in this complaint, but that Plaintiff shall 


be permitted to enforce said other lien(s) and/or seek determination of priority thereof in any 


independent action(s) or proceeding(s), including, without limitation, any surplus money 


proceedings. 


95. Plaintiff believes that during the pendency of this action, in order to protect the 


security of the within 2019 Mortgage, it may be compelled to make advances to prior 


mortgagees, for installments of principal and interest if any, taxes, assessments, water rates, 


and/or insurance premiums that are or may become due or to the receiver of taxes, or to the 


insurance company, which advances are to be included in the balance due to Plaintiff, plus 


interest, as provided for in the within 2019 Mortgage foreclosed and deemed further secured 


thereby. 


96. Plaintiff has not and shall not be deemed to have waived, altered, released or 


changed the election to accelerate the full debt by reason of any payment after the date of the 
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commencement of this action or any or all of the defaults mentioned herein and such election 


shall continue and remain effective until the costs and disbursements of this action and all sums 


due on the 2019 Note and 2019 Mortgage are fully paid. 


AS AND FOR A FOURTH CAUSE OF ACTION 


97. Plaintiff repeats, reiterates and re-alleges each and every allegation set forth in 


Paragraphs “1” through and including “96” of the Complaint. 


98. ROBERT CADOCH, an individual having an address at 146 S. 4th Street, Unit 


8J, Brooklyn, New York 11211, individually executed that certain: (i) 2016 Guarantee dated 


June 28, 2016, as additional security for the repayment of the sums due under the 2016 Note, 


whereby he individually, unconditionally and irrevocably guaranteed to Lender the full and 


punctual payment and performance when due of all of Borrower’s obligations under the 2016 


Loan, as more particularly described therein, and annexed hereto as Exhibit “D”; (ii) 2018 


Guarantee dated January 23, 2018, as additional security for the repayment of the sums due 


under the 2018 Note, whereby he individually, unconditionally and irrevocably guaranteed to 


Lender the full and punctual payment and performance when due of all of Borrower’s 


obligations under the 2018 Loan, as more particularly described therein, and annexed hereto as 


Exhibit “H”; (iii) 2019 Guarantee dated December 16, 2019, as additional security for the 


repayment of the sums due under the 2019 Note, whereby he individually, unconditionally and 


irrevocably guaranteed to Lender the full and punctual payment and performance when due of all 


of Borrower’s obligations under the 2019 Loan, as more particularly described therein, and 


annexed hereto as Exhibit “K”. 


99. By reason of the foregoing 2016 Guarantee, 2018 Guarantee, and 2019 Guarantee, 


Plaintiff reserves the right to seek a deficiency judgment pursuant to Real Property Actions and 


FILED: KINGS COUNTY CLERK 09/30/2022 09:53 AM INDEX NO. 528469/2022


NYSCEF DOC. NO. 1 RECEIVED NYSCEF: 09/30/2022


30 of 34







 


29 
4888-3159-1222, v. 1 


Proceedings Law § 1371, individually, against ROBERT CADOCH, to the extent of the liability 


under the 2016 Guarantee, 2018 Guarantee and 2019 Guarantee, as applicable, upon the 


completion the foreclosure action. 


100. By reason of the default(s) under the 2016 Loan Documents, 2018 Loan 


Documents and the 2019 Loan Documents the obligations have become due and payable and 


Plaintiff is seeking foreclosure of the personal property located at the Property. 


WHEREFORE, the Plaintiff demands judgment that the defendant and each of them and 


all persons claiming under them or any of them, subsequent to the commencement of this action 


and the filing of a notice of pendency thereof, be barred and foreclosed of and from all estate, 


right, title, interest, claim, lien and equity of redemption of, in and to the said Property and each 


and every part and parcel thereof; that the said Property may be decreed to be sold in one or 


more parcels, according to law, subject to the terms set forth in Paragraph 30 in the First Cause 


of Action in the Complaint, Paragraph 62 in the Second Cause of Action in the Complaint and 


Paragraph 93 in the Third Cause of Action in the Complaint; that the monies arising from the 


sale thereof may be brought into Court; that the Plaintiff may be paid the amount due on the 


2016 Note and 2016 Mortgage as hereinbefore set forth in the First Cause of Action, 2018 Loan 


Note and 2018 Loan Mortgage as hereinbefore set forth in the Second Cause of Action and the 


2019 Loan Note and 2019 Loan Mortgage as hereinbefore set forth in the Third Cause of Action, 


as consolidated into one Judgment of Foreclosure and Sale with interest and late charges to the 


time of such payment and prepayment penalty and the expenses of such sale, plus reasonable 


attorney's fees, together with the costs, allowances and disbursements of this action, and together 


with any sums incurred by Plaintiff pursuant to any terms or provisions of the 2016 Note, 2018 


Note, 2019 Note, 2016 Mortgage, 2018 Mortgage and the 2019 Mortgage set forth in this 
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Complaint; that this Court forthwith appoint a receiver of the rents and profits of said Property, 


during the pendency of this action with the usual powers and duties; and that the defendant, THE 


BROOKLYN STANDARD IX LLC, if applicable, may be adjudged to pay the whole residue, 


or so much thereof as the Court may determine to be just and equitable, of the debt remaining 


unsatisfied after a sale of the Property and the application of the proceeds pursuant to the 


directions contained in the Consolidated Judgment of Foreclosure and Sale; as and for the Fourth 


Cause of Action that the defendant, ROBERT CADOCH, if applicable, may be adjudged to pay 


the whole residue, or so much thereof as the Court may determine to be just and equitable, of the 


debt remaining unsatisfied after a sale of the Property and the application of the proceeds 


pursuant to the directions contained in the Consolidated Judgment of Foreclosure and Sale, and 


that in the event that Plaintiff possesses any other lien(s) against said mortgaged premises either 


by way of judgment, junior mortgage or otherwise, Plaintiff requests that such other lien(s) shall 


not be merged in Plaintiff's cause(s) of action set forth in this Complaint but that Plaintiff shall 


be permitted to enforce said other lien(s) and/or seek determination of priority thereof in any 


independent action(s) or proceeding(s), including, without limitation, any surplus money 


proceedings, that an order be entered compelling that the tenants deliver possession of the 


Property to Plaintiff, and that the Plaintiff may have such other and further relief. 


Dated:  New York, New York 


 September 29, 2022 


       KRISS & FEUERSTEIN LLP 


       Attorneys for Plaintiff 


 


       By: /s/ Michael J. Bonneville    


        Michael J. Bonneville, Esq. 


  360 Lexington Avenue, Suite 1200 


  New York, New York 10017 


  (212) 661-2900 
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ATTORNEY CERTIFICATION PURSUANT 


TO  


22 NYCRR 130-1.1a 


 


Pursuant to 22 NYCRR 130-1.1a, the undersigned, an attorney admitted to practice in the 


courts of New York State, certifies that upon information and belief, and after reasonable 


inquiry, the contentions contained in the annexed document(s) are not frivolous. 


Dated: September 29, 2022 


 


        /s/:  Michael J. Bonneville  


        Michael J. Bonneville, Esq. 
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